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PREFACE 


For decades conventional wisdom has held, both in Washington 
and in the territories, that Federal laws as they relate to the 
territories of the United States are a patchwork--irrational in 
their application and inequitable in their results. A widely-held 
belief, particularly in Washington, is that Federal laws and the 
programs they authorize apply catch-as-catch-can to the 
territories, either because of historical accident or because of 
uninformed attention; a widely-held belief, particularly among some 
territorial political leaders, is that Federal laws constrain 
territorial development and that they may even represent a 
conscious Federal effort to thwart progress there. 


In my view, the conventional wisdom is wrong. The application 
of Federal laws in the territories is for the most part not 
irrational, and the results are rarely inequitable; and Federal 
laws should not be blamed for the pace of territorial development. 
I believe that, with remarkably few exceptions, Federal laws 
accommodate the territories and their particular needs and 
circumstances quite fully, and ina large number of instances, they 
do so with considerable generosity. 


Having been concerned for most of my professional career with 
matters relating to the territories of the United States--their 
relationship to the Federal government, the laws touching that 
relationship, and their political and economic development--I too 
grew to believe that Federal laws applied to the territories or not 
in a manner that was haphazard and sometimes troublesome. It 
seemed to me that the only way to find out, and to commence 
correcting that condition if it did exist, was to identify 
offending Federal statutes. And it also seemed to me that the only 
way to identify laws that needed correction would be to review them 
all and record the results. 


I have done that, commencing in 1981 and continuing when other 
work permitted until 1993. The problem of obsolescence in my 
research is obvious (and discussed in a succeeding section labeled 
"Caveats"), but I think that the passage of a dozen years from the 
start to the finish of my research does not invalidate my general 
conclusions. (It is necessary, however, that users of this 
compendium engage in further research of their own, so as to 
confirm, or update, as appropriate.) 


In recording my research results, I have been aided 
immeasurably by experts from almost all of the Departments and 
agencies of the United States Government, great numbers of whom 
spent many hours second-guessing my work and advising me as to the 
soundness of my conclusions. Although I had hoped to be able to 
include the views of territorial governments on these subjects as 
well, I have been unable to achieve that result. On reflection, I 
find the territorial silence in connection with this study to be 
unsurprising. That point too I will discuss further under 
"Caveats". 


As I have proceeded with my research, I have speculated about 
my likely audience, and I have concluded that my hope is that it 
will be three-fold: (1) those in the ter-itories and Washington, 
principally lawyers, who have questions about the application of 
particular Federal laws, and who may find this study a useful point 
for commencing their own research; (2) those in the Executive and 
Legislative Branches in Washington who from time-to-time engage in 
drafting legislation to modernize or correct Federal laws for which 
they have responsibility; and (3) future commissions on Federal 
laws, which it seems probable will be created in the not distant 
future for several of the territories. As to these audiences, 
(1) the first will want to do further research, for I know the 
memoranda that follow are not the equivalent of law review 
articles, but I hope they may provide a useful jumping off point; 
(2) the second has already occurred once (in the Crime Control Act 
of 1990), and in the interest of tidiness and clarity, I hope it 
will continue; and (3) having myself been a researcher for the 1950 
Commission on the Application of Federal Laws to Guam--in my first 
job out of law school--I have some reason to believe that the 
foreseeable commissions for several of the insular areas will have 
their tasks lightened by the work that appears here. I would not 
expect any to take my word for it, but the second-guessing they 
will want to do should be far less onerous and less time-consuming 
than would be research from scratch. 


The next step is the drafting of legislation to meet the 
problems I have identified. I leave that task, with some optimism 
as to the results, to lawyers in Washington and the territories for 
the years to come. 


Ruth G. Van Cleve 

Office of the Solicitor 
Department of the Interior 
Washington, D.C. 

October 1993 
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CONCLUSIONS 


It will come as a surprise to most observers of Federal- 
territorial relationships that rather few Federal laws appear to 
need amending in order adequately to accommodate the territories. 
For my part, I have been and am astonished. Of course judgments 
will differ as to what Federal laws belong on a list of "Federal 
Statutes Containing Shortcomings With Respect to the Territories." 
My own list with that title follows. 


As will appear in the "Caveats" section that follows later, I 
have not listed those laws that seem to me to pose no realistic 
problem, even though I know that a purist who genuinely wants to 
repair all the laws cf the United States as they relate to the 
territories would produce a lengthier list. I have, however, 
discussed in the memoranda each of the laws that in my view 
contains a defect, even if I ultimately dismiss some as requiring, 
in my view, no further attention because they are solely of 
historic or academic interest. 


The principal conclusion revealed by my research is that the 
Federal laws that create real problems for the territories, or that 
are perceived as doing so, are few in number and already well known 
to observers of the territorial scene. In short, I have made no 
stupendous discoveries. These laws that are widely believed to 
create problems, together with the number of each on my 
"Shortcomings" list and the identification of the memorandum that 
discusses each at length, are: 


-- the Magnuson Fishery Conservation and Management Act 
(No. 41, discussed in Memorandum No. 16-18), the application 
of which to Guam and the Northern Marianas is the subject of 
contention there; 


-- the Fair Labor Standards Act (No. 63, discussed in 
Memorandum No. 29-5), which applies to the territories 
unevenly, thereby providing advantages to some over others; 


-- the Social Security Act (No. 82, discussed in 
Memorandum No. 42-3), under which the Supplemental Security 
Income program applies only to the Northern Marianas among the 
territories, with the Virgin Islands, Guam, and Samoa 
receiving substitute programs subject to funding limitations, 
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and with allocation fo:-mulae under some components of the Act 
being comparatively unfavorable to the territories; and 


-- the coastwise laws (No. 99, discussed in Memorandum 
No. 46-5), which apply fully to Guam, partially to the 
Northern Marianas, and not at all to the Virgin Islands or 
American Samoa. 


These four laws are, I believe, the basis for the charge that 
the United States has treated the territories "unfairly." I have 
on my list applied a singly asterisk to these four laws, indicating 
that they are of special importance and may have shortcomings with 
respect to the territories, but I express no view as to 
corrections. Because the foregoing laws have been subjects of 
discussion between Federal and territorial officials, in some cases 
for many years, but no resolution of their conflicting views has 
been achieved, it seemed to me presumptuous for me to express my 
view here as to how, if at all, these Federal laws should be 
changed. 


The laws appearing on the "Statutes Containing Shortcomings" 
list total 110, but that number is misleading. Some of the items 
represent numerous laws referred to collectively. For example, 
item No. 60, concerning the Judicial Code, in fact includes over a 
dozen sections of Title 28 (detailed in the pertinent memorandum, 
No. 28-1) that need attention. In other cases, a simple amendment 
to 2 single section would suffice. This is true, for example, of 
the Federal Emergency Management Act (No. 93, discussed in 
Memorandum No. 42-13(b)), where all that is needed appears to be a 
provision for a judicial forum in Samoa. 


The attached list makes particular reference to two problems 
often presented by Federal laws in connection with Samoa, and Samoa 
only: the problem arising from the fact that there is no Federal 
District Court in Samoa, and none having jurisdiction in Samoa 
(often discussed in the memoranda that follow, but particularly in 
Memorandum No. 28-1); and the problem arising from the fact that 
Samoans are for the most part not U.S. citizens, by noncitizen 
nationals (discussed often, but particularly in Memorandum No. 
8-1). Because many laws embody these problems, and because 
sometimes the law’s only shortcoming arises from one or the other 
or both of them, I have particularly indicated on the 
"Shortcomings" list when that is so. The Department of Justice is 
currently studying the matter of Federal jurisdiction in Samoa, and 
these parenthetical referencee on the "Shortcomings" list may 
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assist in that study. Inasmuch as representatives of the Justice 
Department have been unusually generous in assisting me with this 
study, particularly in connection with Titles 18 and 28, I have in 
this small way attempted to reciprocate. 


Turning to the matter of Federal programs and their 
application to and implementation in the territories, I intended at 
the outset of this study to evaluate each such Federal assistance 
program with a view to deciding whethes in my view the program was 
or is inapropos for small island communities, as is often charged. 
I quickly concluded that no single person sitting in Washington, 
without benefit of, among other things, field observations and 
expert advice from the territories, could be wise enough to make 
that judgment. If, therefore, the program was or is being 
administered in the territory--the territorial administrators 
having taken the necessary steps co qualify, and the Federal 
program administrators having concluded that they did qualify--then 
I have refrained from offering my judgment as to whether the 
program is a worthy addition to that territory’s scene. The 
program is, in any event, there. Special studies performed by an 
outside contractor for the Interior Department’s territories 
office, geared to the Catalog of Federal Domestic Assistance, 
reveal what programs are carried out in particular territories. I 
have benefitted from that source, and have often referred to it in 
this study. 


Somewhat similarly, if funds under the Federal program are 
allocated on the same basis to both the States and the territories, 
thereby according to the territories the "State-like" treatment 
that is commonly regarded as fair, I have viewed the formula as 
equitable. I understand that it might logically be contended that, 
in light of particular territorial circumstances, a greater--or 
lesser--amount would be better, but in order to support such a 
contention, a knowledge of these particular circumstances plus 
associated statistical data would be needed, and that kind of 
information is not readily available in Washington. And when the 
territories receive a set-aside in the form of a particular 
percentage of Federal funds appropriated for a particular program, 
which they often do when the formula for the States is for some 
reason hard or impossible to apply in the territories, I have 
viewed it as "generous" if the territories receive more than they 
would obtain on a pure population basis. Reliable population 
figures are not hard to find for the territories; other statistical 
data are sometimes unavailable, or of dubious reliability. I have 
usually, therefore, based my judgment as to fairness on relative 
population figures alone. 
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As to Federal programs generally, I have found none--apart 
from the important programs of the Social Security Act, discussed 
above--that do not apply to the territories, with exceptions that 
seem to me to be not unreasonable. These exceptions are: 


(1) The Farm Credit System (Memorandum No. 12-8), which 
by statute may be extended to the Virgin Islands through 
administrative action by the Farm Credit Administration, but which 
contains no similar provision for the Pacific territories--but the 
Farm Credit System is extremely elaborate, and may be unsuited to 
the small agricultural enterprises typical of the territories; 


(2) The Drug Abuse Prevention, Treatment, and 
Rehabilitation Act (Memorandum No. 21-8(a)), although in large part 
repealed, which continues to contain a provision for project 
grants, and if funding were available, such grants should be 
authorized for the territories--but funding is not now available; 
and 


(3) A program authorized in 1987 as part of the Public 
Health Service Act (Memorandum No. 42-2, part (E)), providing 
Federal financial assistance to community health services for the 
homeless, which does not provide for such assistance to the 
territories--but the program is directed to "urbanized areas" and 
requires elaborate local mental health services, on which bases the 
territories’ exclusion may be appropriate. 


And in connection with the allocation formulae for Federal 
programs, they are in my view either equitable (because State-like) 
or generous to territories (if measured on a population basis), 
again with exceptions that may be justified. These exceptions are: 


{1) Under the Water Pollution Control Act, territorial 
allotments for grants for sewage treatment works are stipulated 
under a statutory formula that may or may not accord to the 
territories "State-like" treatment (Memorandum No. 33-5(e)); and 


(2) A program under the Public Health Service Act 
providing block grants for alcohol and drug abuse and mental health 
services, contains a formula that may or may not accord the 
territories the same relative level as the States (Memorandum No. 
42-2, part (E)). 
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Judgments will inevitably differ as to what laws should appear 
on any list of "Federal Statutes Containing Shortcomings With 
Respect to the Territories." Some Washington observers will 
probably believe that my list is too long. Some territorial 
observers will probably believe that it is too short. If this were 
to occur, then perhaps a fair conclusion would be that my list may 
be about right. 
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FEDERAL STATUTES CONTAINING SHORTCOMINGS 
WITH RESPECT TO THE TERRITORIES 


* A single asterisk indicates that the Federal statute is of 
special importance and contains shortcomings with respect to 
the territories, but no view is expressed as to how it should 
be corrected. 


**k & double asterisk indicates a statute with a deficiency that 
should be corrected. 


(**) A double asterisk within parentheses indicates a change that 
would be perfecting and is probably nonurgent. 


Explanation in 


Memorandum: 
2-1(r) 1. **x Federal Election Campaign (A.S. nat/1Y 
Act and A.S. 
court )2/ 
4-1(d) 2. (**) Laws pertaining to inter- 
state compacts and tax 
exemptions for territorial 
delegates (Samoa now 
excluded) 
5-1 Part I 3. (**) Subpoenas from Federal (A.S. court) 


agencies on claims 


Y az statutory reference followed by "(A.S. nat’1)" means that 
the statutory problem identified arises from the status of most 
Samoans as noncitizen nationals of the U.S. If the statute 
contains additional shortcomings, the parenthetical phrase will 
include "and others." 


2% A statutory reference followed by "(A.S. court)" means that 
the statutory problem identified arises from the absence of a 
United States district court having jurisdiction in American Samoa. 
If the statute contains additional shortcomings, the parenthetical 
phrase will include "and others." 


x 


5-1 Part II 


5 i Part III 
(2) 


5-1 Part III 
(3) 


7-1(e) 


7-1(n) 


10-1 


10-2 


8. 


41. 


12. 


ak 


kK 


ak 


ak 


** 


** 


Enforcement of the Hatch 
Act 


Benefits to U.S. citizens 
employed by the U.S. 


Unemployment compensation 
for former Federal 
employees and ex-service 
members (Guam, American 
Samoa, and Northern 
Marianas now excluded) 


Insecticides and 
Environmental Pesticide 
Control 


Agricultural Producers 
Cooperatives 


Immigration and Nationality 
Act (travel control section 
needs clarification as to 
Samoa and the Northern 
Marianas) 


Uniform Code of Military 
Justice (one section needs 
modification as to Samoa 
and the Northern Marianas) 


Service Academies 
(candidates from the 
Northern Marianas now 
excluded) 


Various laws in Title 10 


(Armed Forces) that require 


citizenship status 


xi 


(A.S. court) 


(A.S. nat’l 
and A.S. 
court) 


({A.S. court) 


(A.S. court) 


(A.S. nat’1) 


10-4 


12-2 


12-6(c) 


12-7(a) 


12-7(b) 


12-7(£) 


12-8 


12-9(c) 


13. (**) 


14. (**) 


15. hed 
16. (**) 
17, (**) 
18. (**) 
19. x 
20. (**) 
21. wk 


Various laws in Title 10 
(Armed Forces) that require 
expansion to include one or 
more territories 


National Bank Act (various 
provisions treat national 

banks in the territories 
differently from national 
banks in the States) 


National Housing Act, 
mortgage insurance in high 
cost areas (now excludes 
Northern Marianas) 


Federal Credit Unions 
(provisions on territorial 
application are uneven) 


Federal Deposit Insurance 
Corporation 


Financial Recordkeeping 


Farm Credit System 
(excludes Guam, Samoa, and 
Northern Marianas) 


Disposition of abandoned 
money orders, etc. 
(territorial application 
unclear) 


Coast Guard construction 
contracts, hiring of local 
residents in areas of high 
unemployment (territories 
<xcluded) 


xii 


{A.S. nat’1 
and others) 


(A.S. court) 


(A.S. court) 


15-5(e) 22. (**) Federal Energy Administra- 
provisions for 
interstate cooperation and 
assistance 
application 


tion Act, 


technical 
(territorial 
unclear) 


15-5(h) 23. (**) Regulation 
(virgin Islands and Samoa 
foreclosed from regulating) 


15-5(5) 24. (**) Trademarks (no appellate 
forum for Samoa) 


15-5(1) 25. ** Transportation of gambling 
devices (needs confirmation 
that Virgin Islands, Guam, 
and Northern Marianas may 
pass exemption legislation, 


and 


authority on Samoa) 


15-6(h) 26. (**) Cigarette Labeling and 
Advertising Act 


15-6(4) 27. (**) National Traffic and Motor 
Vehicle 
(desirable 
expressly 
Court 
Marianas) 


15-7 II 28. ** Consumer Credit Protection, 
restrictions on garnishment 
(eliminate 
application 
territories) 


15-7 III 29. ** Consumer Credit Protection, 
restrictions 
reporting 


xiii 


agencies 


(A.S. 


(A.S. 


court) 


court) 


15-7 Iv 


15-7 VI 


15-8(g) 


15-8(m) 


15-8(0) 


16-1(a) (i) 


16-1(b) 


16-1(c) 


30. 


31. 


32. 


33. 


34. 


35. 


36. 


37. 


** 


(**) 


Deed 


ak 


(1%) 


(#8) 


(e) 


(A) 


(eliminate doubt as_ to 
application to the 
territories) 


Consumer Credit Protection, 
anti-discrimination 
provisions (eliminate doubt 
as to application to the 
territories) 


Consumer Credit Protection, 
electronic fund transfers 
(clarify application to the 
Northern Marianas) 


Consumer Product Safety 
Act 


Toxic Substances Control 
Act 


Petroleum Marketing 
Practices Act 


Study of park programs, and 
grants for such studies 
(Samoa excluded); coopera- 
tive law enforcement 
(should extend at least to 
Virgin Islands and Guam) 


National Park System 
Advisory Board and board of 
trustees of National Trust 
for Historic Preservation 
(noncitizen nationals 
excluded from each) 


Archeological Resources 
Protection Act (Samoa and 


xiv 


(A.S. 


(A.S. 


(A.Ss. 


(A.S. 


court) 


court) 


court) 


nat’1) 


16-5(c) 38. (**) 
16-13(5) 39. bail 
16-16 40. (**) 
16-18 41. 7 
17-1 42. ae 
18-1 43. ak 


18-2(b) & (c) 44. baad 


the Northern Marianas now 
excluded) 


Migratory Bird Treaty Act, 
Migratory Bird Conservation 
Act, and Migratory Bird 
Hunting Stamp Act (clarifi- 
cation desirable as to 
application to the 
territories) 


Marine Mammal Protection 
Act (clarification needed 
for enforcement in Northern 
Marianas and Samoa) 


Endangered Species Act 


Fishery Conservation and 
Management Act (application 
to Guam and the Northern 
Marianas remains 
contentious in those areas) 


Copyrights (basic copyright 
laws not applicable to 
Samoa; inconsistent 
provisions concerning cable 
television transmission 
could be a problem for the 
Virgin Islands and Samoa) 


Criminal Code (various 
sections concerning crimes 
need amendment in order to 
extend or clarify their 
application to the 
territories) 


Criminal Code (various 
sections concerning prisons 
and prisoners and 


xv 


(A.S. 
and others) 


court 


(A.S. court) 


19-1(a) 


19-2 


19-3(a) 


20-3(d) 


20-3(e) 


20-4 


45. 


46. 


47. 


48. 


49. 


50. 


(**) 


(**) 


ue*) 


Baa | 


Cm) 


(**) 


concerning the correction 
of youthful offenders need 
amendment to clarify their 
application to the 
territories) 


Fees for customs services 
(exemption for territories 
should be expanded to 
include the Northern 
Marianas) 


Tariff Act (drawback 
benefits should be extended 
to the territories and 
other tariff laws need 
perfecting changes) 


Anti-Smuggling Act (should 
be amended to accord 
Northern Marianas same 
treatment as other insular 
areas) 


Overseas Teachers 
(amendment needed to accord 
Northern Marianas the same 
treatment as the 
territories) 


Defense Dependents’ Educa- 
tion (amendment needed to 
accord Northern Marianas 
same treatment as_ the 
territories) 


Higher Education Act 
(perfecting amendments 
desirable for some sections 
with respect to the 
Northern Marianas) 


xvi 


20-5(b) 51. (**) General Education Provi- (A.S. court 
sions Act (a definition and others) 
of "State" would clarify 
application of some 
sections) 


20-6(c) 52. ** Elementary and Secondary 
Education Act (Even Start 
program excludes the 
territories) 


20-6(1) 53. (**) Improvement and Reform of 
Schools and Teaching (may 
not apply to territories) 


21-1(b) 54. (**) Tea imports (prohibitions 
against substandard tea 
may not apply to the 
territories) 


21-4 55. ** Federal Food, Drug, and (A.S. court 
Cosmetic Act (importation and others) 
section needs clarifica- 
tion, other technical 
amendments desirable) 


21-5(a) 56. (**) Poultry inspection 
(nomenclature may be 
inappropriate for Samoa, 
and other techncial 


improvements needed) 


21-5(b) 57. (**) Meat inspection 
(nomenclature may be 
inappropriate for Samoa, 
and other technical 


improvements needed) 


21-6 58. **x Drug Abuse Prevention and ({A.S. court) 
Control 


xvii 


21-8(a) 


28-1 


29-2 


29-4 


29-5 


30-3 


31-1 III 


31-1 VI 


59. 


60. 


61. 


62. 


63. 


64. 


65. 


66. 


(ery 


wk 


(**) 


(4) 


(es) 


(**) 


ak 


Drug Abuse Prevention, 
Treatment (if funds 
revived, section providing 
project grants should be 
made available to 
territories) 


Judicial Code (various 
sections need clarification 
as to their application to 
the territories and their 
courts) 


Federal Employment Service 
(technical amendments 
needed to clarify the 
Wagner-Peyser Act appli- 
cation to the Northern 
Marianas) 


Labor Management Relations 
Act 


Fair Labor Standards Act 
(uneven treatment of the 
territories under the Act) 


Deep Seabed Hard Mineral 
Resources Act (amendments 
desirable as to citizen- 
ship, court, and coastwise 
requirements if deep seabed 
mining becomes likely 
around the territories) 


Financial management 
(section concerning deposit 
of Federal employees’ pay 
should be expanded) 


Surety bonds 


xviii 


(A.S. court) 


(A.S. court 
and others) 


(A.S. court) 


32-1 


33-2 


33-4 


33-5(d) 


33-5(e) 


33-5(f) 


33-5(i) 


37-1 


67. 


70. 


71. 


72. 


73. 


74. 


(28) 


ak 


(3) 


ak 


(**) 


kk 


(**) 


National Guard (minor 
shortcomings of 
draftsmanship might be 
corrected when convenient) 


Rivers and Harbors Act 


Longshore and Harbor 
Workers’ Compensation Act 
(application of the Act to 
the Pacific territories is 
unsettled and potentially 
controversial) 


Ports and Waterways Safety 
Act 


Clean Water Act (court 
jurisdiction provisions 
should be modernized as to 
the Northern Marianas and 
otherwise improved, and 
other techncial corrections 
are desirable) 


Marine Protection, 
Research, and Sanctuaries 
Act of 1972 (court 


jurisdiction provision 
should be modernized as to 
the Northern Marianas) 


International Regulations 
for Preventing Collisions 
at Sea 


Pay and allowances’ for 
members if a National Guard 
unit is established in the 
Northern Marianas 


xix 


(A.S. court) 


(A.S. court) 


(A.S. court, 
A.S. nat‘l, 
and others) 


(A.S. court) 


39-1 


40-2(a) 


40-2(b) 


40-2(c) 


40-4 


41-1(a) 


42-2 


42-3 


75. 


76. 


77. 


78. 


79. 


80. 


81. 


82. 


kk 


Ce*) 


Ce*) 


ak 


(>*) 


ak 


kk 


Postal Service (A.S. court) 


The Declaration of Taking (A.S. court) 
Act and related land acqui- 
sition laws 


The Miller Act (pertaining (A.S. court) 
to performance and payment 
bonds on Federal contracts) 


The Davis-Bacon Act (which 
applies as such to the 
Northern Marianas. only, 
although it applies to 
particular projects in all 
insular areas when Federal 
laws authorizing such 
Federally aided projects so 
provide) 


Management and Disposal of (A.S. court) 
Government Property (part 
of the Federal Property and 


Administrative Services 
Act) 
Buy American Act 


(constrains purchases by 
the Governments of the 
Virgin Islands and American 
Samoa, but not others) 


Public Health Service Act (A.S. courts 
(the "United States" should and others) 
be defined, and various 

other technical amendments 

are desirable) 


Social Security Act (major 


policy questions are 
presented concerning the 
extension of the 
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42-4(b) 


42-7(b) 


42-7(d) 


42-8 


42-11(a) 


42-11(c) 


83. 


84. 


85. 


86. 


87. 


88. 


eer) 


(#*) 


(**) 


Cs) 


(**) 


Supplemental Security 
Income program to the 
Virgin Islands, Guam, and 
American Samoa, and 
concerning the removal of 
territorial caps and 
modification of some 
allocation formulae; lesser 
statutory shortcomings 
exist particularly 
regarding American Samoa 
and the Northern Marianas) 


Farm housing (a definition 
of "State" could prove 
helpful) 


National Science Foundation 
(a definition of "State" 
could prove helpful) 


Youth Medals (A.S. Nat/1) 
Elective Franchise (laws (A.S. courts 
to protect voters from dis- and others) 
crimination and to 

facilitate voting should be 

expanded in various 


particulars to cover all 
the territories 


Privacy Protection Act (may (A.S. court 
not apply to the Northern and others) 
Marianas, and a deficiency 

as to court jurisdiction in 

American Samoa needs 

correction) 


Atomic Energy Act (a 
definition of "State" could 
prove useful) 
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42-11(k) 


42-12(35) 


42-12(s) 


42-13(a) 


42-13(b) 


42-13(3) 


42-13(p) 


42-14(n) 


89. 


90. 


91. 


92. 


93. 


94. 


95. 


96 


(**) 


(**) 


(**) 


ak 


wk 


ak 


(**)} 


(=) 


Native American Program Act 
(while Pacific areas are 
included in the Act, the 
Virgin Islands is _ now 
excluded) 


National Environmental 
Policy Act (addition of a 
definition of "State" could 
prove useful) 


Domestic Volunteer Service 
(a correction would be 
desirable concerning 
subsistence allowances for 
VISTA volunteers in the 
Virgin Islands and the 
Northern Marianas) 


Child Abuse Prevention and 
Treatmer.t and Adoption 
Reform Act (the Adoption 
Opportunities portion of 
the Act does not apply to 
the territories) 


Disaster Relief 


Age Discrimination Act 


(uncertainty of application 


to the territories should 
be corrected) 


Solid Waste Disposal 


Ocean Thermal Conversion 
(court jurisdiction for the 
Northern Marianas should be 
updated) 
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(A.S. court) 


(A.S. court 


and others) 


(A.S. court) 


42-15(b) 


46-1 


46-5 


46-6(e), 
(g), (h), 
(i) 


46-10(b), 
(da), (£) 


47-2 


48-3(a) 


48-4 


97. + (**) Comprehensive Environmental 


98. 


99. 


100. 


101. 


102. 


103. 


104. 


(#*) 


ial 


{#*) 


ak 


kk 


Kk 
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Response Compensation and 
Liability Act (perfection 
of a reimbursement section 
would be desirable) 


vessels and Seamen (various 
sections in Subtitle II, 

Title 46, pertaining to 

enforcement ) 


Coastwise laws (full 
application to Guam, alone 
among the territories, 
needs reexamination) 


Shipping laws pertaining to 
admiralty jurisdiction of 
Federal district courts (in 
chapters on merchant 
seamen, court jurisdiction, 
and death on the high seas) 


Shipping laws (pertaining 
to enforcement of safe con- 
tainer laws, the regulation 
of international ocean 
commerce transportation, 
and drug law enforcement) 


Federal Communications Act 


Alien Owners of Land (1887 
law should be made 
inapplicable to the 
territories before it 
creates mischief) 


Territorial Submerged Lands 
Act (does not apply to the 
Northern Marianas, alone 
among the territories) 


(A.S. 


court 


and others) 


(A.S. 


(A.S. 


(A.S. 


(A.S. 


court) 


court) 


court) 


court) 


Fn 


49-1(a) 105. (**) Transportation laws (per- (A.S. court 
taining to policies on cer- and others) 
tain public sites, and debt 
collection in Samoa) 


49-3(d) 106. ** Contraband Seizure 
enforcement (special 
provisions desirable for 
Samoa and the Northern 


| Marianas) 
49-8(f) 107, (**) Sanitary Food Transporta- (A.S. court) 
tion Act 
50-1(h) 108. (**) National Security Act (U.S. (A.S. nat’1) 


nationals not covered by 
section pertaining to 


disclosure of covert 
agents) 

50-1(t) 109. (**) Foreign Intelligence Sur- (A.S. nat’1) 
veillance Act (U.S. 


nationals should join U.S. 
citizens in being protected 
from misuse of information 
obtained in foreign 
intelligence operations) 


50-2(a) 110. (**) Trading With the Enemy Act (A.S. nat’l 
and A.S. 
court) 
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CAVEATS, AND OTHER GUIDANCE FOR USERS 


1, - This study focusses on four 
areas for which the Department of the Interior currently serves as 
the lead Federal agency: the Virgin Islands, Guam, American Samoa, 
and the Northern Mariana Islands. 


When the study was begun in 1981, the then-Trust 
Territory of the Pacific Islands was also comprehended, because it 
too was within Interior’s administrative responsibility. But with 


study. The Freely Associated States are now the subjects of shared 
administrative responsibility between the Department of State and 
the Departmert of the Interior. 


One part of the former Trust Territory, namely the 
Commonwealth of the Northern Mariana Islands, is fully comprehended 
by this study because it is, as its Covenant with the United States 
Provides, "in Political Union with the United States;" and by 
Executive Order the Secretary of the Interior is responsible for 
its relations with the Federal Government. 


The fourth and last component of the former Trust 
Territory, namely Palau, remains at this writing a trust territory 
and under the Interior Department’s jurisdiction, but it too may 
soon become a Freely Associated State. Because that change of 
status has seemed imminent for so many years--as commentary in my 
memoranda that follow often makes clear--I excluded Palau too from 
this study commencing in 1986. But the imminence has been 
misleading, and the change of Palau’s status has not yet occurred, 
so for that reason I have retained comments about the "Trust 
Territory," when I originally included them in early memcranda, in 
case Palau continues to have trust territory status for some time 
in the future. Palau-watchers will not be surprised, either way. 
If the settlement of Palau’s status is further delayed, my 
commentary on how some Federal laws affect the Trust Territory-- 
which now means Palau only--may thus have some value. 


The Interior Department's responsibility for Puerto Rico 
ceased in 1952 with the creation of the Commonwealth of Puerto 
Rico. For that reason this study does not include Puerto Rico. 
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In the course of my research for this study, I have often 
been asked whether I would confine my review to Federal statutes, 
or would I include Federal regulations as well. The answer is that 
Federal statutes alone have been studied (although regulations are 
cited when they are pertinent to the issue discussed). Not only 
would the review of Federal regulations constitute a task as 
gigantic as the one I have finally completed as to statutes-— 
because the dimensions of the Code of Federal Regulations approach 
those of the U.S. Code--but the shortcomings I have sought to find 
are those that require legislative attention. If the statute is 
satisfactory from the territories’ vantage, then the regulations 
pursuant to it ought to be satisfactory too. Territorial officials 
have from time-to-time complained of regulations they find in some 
manner deficient. If they are, their correction should usually lie 
in persuading an Executive Branch official to change them--which is 
procedurally far simpler than persuading the Congress to change a 
law. If the underlying law requires the deficient regulation, then 
that law should be on my "Shortcomings" list. I hope it is. 


2. Qbsolescence. My memoranda that follow, and the 
conclusions resulting from them, are obviously not timeless. The 
legislative process is dynamic, and anything written one day about 
the state of Federal statutes is, potentially, obsolete the next. 
Initially I had planned to update all memoranda, and my resulting 
conclusions, to one relatively recent date, but I later concluded 
that if I tried to do that, this project would be truly never- 
ending. And in any event, I could not by that process avoid 
obsolescence, because some portion of my commentary would almost 
certainly be overtaken by a new law within a few hours. 


Accordingly, I have attacked the problem of obsolescence 
simply by placing a date on each memorandum. By that means I have 
tried to alert the user to the number of years thereafter that 
require examination to establish whether my statements remain 
accurate. My memoranda are, of course, intended to be correct as 
to the state of the law as of the date shown. (Later dates shown 
for revisions are intended to reflect intervening amendments, other 
legal developments, or comments received from Federal agencies 
following their review of draft memoranda.) I have also in most 
cases presented full Code citations, so that a section number 
beyond what I have cited will alert the user to the probability 
that the section represents a later enactment. 


Although I recognize the frustration a user may feel in 
reading words about the state of the law that were written some 
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years ago, perhaps my memoranda may be accorded something akin to 
a rebuttable Presumption that they remain accurate. My research 
suggests that the great body of Federal law seems to undergo only 


pertaining to geographic application and territorial 
implementation, are even less likely to have been amended. This 
fact was demonstrated in the work of the staff of the Northern 
Mariana Islands Commission on Federal Laws, as well as in my work, 
for we both found that the decades-old memoranda of the 1950-51 
Commission on the Application of Federal Laws to Guam were of 
considerable use in our respective endeavors. 


I have, however, updated the "Shortcomings" list, so that 
the deficiencies of the statutes reflected on that list continue to 
exist at the time of this writing in October 1993. 


I have also revised or rewritten certain memoranda that 
concern subjects of special importance to the territories, but 
which relate to laws that have undergone significant change in the 
years since I first prepared my memoranda on their subjects. (The 
"significant change" often resulted from enactment of a revised 
Title into positive law.) Accordingly, the memoranda or parts of 
them concerning shipping, communications, and transportation (U.S. 
Code Titles 46, 47, and 49, respectively) are, with some others, of 
relatively recent date. 


As a final point of comfort for those who are anxious 
that Federal laws treat the territories fairly, my research has 
shown me that we do learn over time: Federal statutes display 
increasing conscientiousness in their recognition of the 
territories. Awareness of the territories on the part of those in 
the Executive and Legislative Branches who draft Federal 
legislation has increased greatly, for the territories these days 
are almost always dealt with explicitly and, when need be, their 
unique qualities are very often reflected. Doubtless vigilance of 
the Territorial Delegates accounts for much of this progress, but 
lawyers in the Executive Branch as well as in the Congress deserve 
some credit, 


3. i ind_hi find. This study is intended to 
cover all of the permanent laws of the United States. That is, it 
seeks to deal with all Federal statutes codified in the United 
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States Code (as of the time the pertinent Title of the Code was 
examined in this study), and its contents are organized in the 
manner of the United States Code. 


If the user has a U.S. Code citation to the statute of 
immediate interest, then he or she may flip quickly to the entry 
for that statute in the memoranda that follow. The memoranda are 
numbered so that the first number refers to the pertinent Title of 
the U.S. Code, and the second number refers to the particular 
memorandum within that Title. A detailed table of contents of all 
Titles appears at pages xxxviii to lxxxii; a detailed table of 
contents of memoranda within each Title appears again at the 
commencement of each Title. Each shows the pertinent U.S. Code 
sections. A letter designation following the memorandum number 
indicates that the memorandum deals with several laws. These are 
presented in the order in which they appear in the Code, and are 
separated by the letter designations. 


Lacking a Code citation, the user may find the Acts of 
Congress Index or the General Index of assistance. 


The memoranda, thus, appear in two different formats: If 
the Federal statute under consideration is one of special 
importance to the territories, the statute is usually dealt with 
alone in its own memorandum, and the memorandum routinely follows 
a pattern that gives prominent treatment to such elements as the 
territorial application of the law. If the statute is of lesser or 
no importance to the territories, it is dealt with summarily--but 
with a statement as to territorial application, if that is 
relevant. Therefore, the entry will sometimes be long, as in the 
case of the Social Security Act (Memorandum No. 42-3), which is of 
great interest to the territories; it will sometimes be brief, as 
in the case of Magnetic Fusion Energy Engineering (Memorandum No. 
42-14(p)), which holds no more than marginal interest to them. In 
either event, my purpose is to inform the user at least briefly of 
the substance of the statute in question, and to discuss any 
significant legal aspects that touch the territories. 


4. Federal agency comment. This study has benefitted 
enormously from the splendid cooperation of Federal experts in 
departments and agencies throughout the Executive Branch. With 
rare exceptions (all of which are noted in the "Federal agency 
comments" slot at the end of each memorandum), each memorandum was 
circulated in draft to a designated "contact" within the pertinent 
agency or agencies, for comments as to both the law and the facts. 
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In the usual case, the "contact" was designated by the chief law 
officer of the agency, following a request from the Solicitor of 
the Interior Department. With even rarer exceptions (all of which 
are noted in the "comments" slot), the experts responded. Their 
cooperation has been exemplary. I have revised my work, as 
appropriate, to reflect their comments. 


Agency commentators were uniformly informed that I was 
not seeking an official position from them or their agencies with 
respect either to the state of the law or my recommendations for 
change. The clearance process on such matters would render 
official reactions quite impossible to achieve within any 
reasonable period of time, and such a request in any event would be 
premature and presumptuous for me to make. So nothing appearing in 
the pages that follow is intended to represent the official 
position of any person or any agency, including my own, the 
Department of the Interior. 


5. Territorial comments. My success in obtaining informed 


comments on draft memoranda from Federal Departments and agencies 
has not been matched with respect to the territories. I regret 
this result, but on balance find it unsurprising. 


After revising my memoranda in light of Federal agency 
comments, I arranged to have the newest versions sent to the 
Governors of the four pertinent areas for further comment. In a 
series of letters over about a decade, each of the Governors was 
invited by the Assistant Secretary of the Interior, Territorial and 
International Affairs, to offer comments on the memoranda then 
transmitted. 


Each memorandum when transmitted to the Governors 
contained at the end a heading entitled "Comments from the 
territories," which I hoped would serve as a lure and where I had 
expected to reflect whatever responses were received. But except 
for spotty acknowledgements and occasional expressions of 
gratitude, no comments have ever arrived. (I have now deleted the 
"Comments from the territories" heading, for it would consistently 
be blank.) 


My guess is that the memoranda were viewed as having 
insufficient importance to warrant the expenditure of time that 
reviewing them and Preparing comments on them would have required. 
I regret this, because the level of accuracy of the memoranda would 
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obviously be increased by advice from the territories. At the same 
time, I know that these memoranda are dreary in appearance and 
awesome in weight, on which bases territorial readers were probably 
deterred from turning to them; and more important, I suspect that 
the memoranda and their recommendations may have been viewed as 
making little difference in the territorial future, for they were 
not and are not the usual decision-making documents. 


6. Earlier Commissions. There have been three commissions 
that have undertaken a detailed review of Federal laws as they 
relate to particular insular areas: the Commission on the 
Application of Federal Laws to Guam, created in 1950 pursuant to 
the Guam Organic Act of that year; the Commission on the 
Application of Federal laws to the Virgin Islands, created soon 
after enactment of the Revised Organic Act of the Virgin Islands in 
1954; and the Northern Mariana Islands Commission on Federal Laws, 
created in 1980 pursuant to the Covenant to establish the 
Commonwealth of the Northern Mariana Islands, enacted in 1976. 


This study is the first to review Federal laws as they 
relate to all of the insular areas for which the Department of the 
Interior has responsibility. It considers all laws and all areas, 
so as to avoid the patchwork so often complained of. 


The reports of these three Commissions remain available. 
The Guam Commission Report is House Document No. 212 of the 82d 
Congress, 1st Session (1951); the Virgin Islands Report is 
Committee Print No. 7, House Committee on Interior and Insular 
Affairs, 84th Congress, 2d Session (1956); and the Northern 
Marianas two-volume report is entitled "Welcoming America’s Newest 
Commonwealth" (August 1985). The research performed by the Guam 
Commission’s staff appears in a Committee Print of the House 
Committee on Interior and Insular Affairs, 1952; that of the Virgin 
Islands Commission is not available; and that of the Northern 
Marianas Commission appears in part in its 1985 Report. The 1985 
Report contains research material acted upon by the Northern 
Marianas Commission, but the Commission acted upon only a part of 
the then-current body of Federal law. The Commission’s staff 
studied more statvtes and more Code Titles than the Commission 
examined, and these research results are contained in part in a 
Supplement to the 1985 Report, and otherwise in an informal, three- 
volume collection of unofficial but very useful "working drafts." 
Following the termination of the Northern Marianas Commission in 
1985, these volumes were distributed to selected institutions and 
individuals especially concerned with the application of Federal 
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laws to the Northern Marianas, and in that limited way, they remain 
available. 


I have benefitted greatly from this earlier research. 
The Northern Marianas Report in particular contains explorations of 
legal issues in great depth, and much of its report is the 
equivalent of the law review articles I have not attempted to 
compose. The Northern Marianas Report is in my view carefully done 
and effectively presented. But as I have earlier noted, I have 
also found surprising value in the 40-year old memoranda of the 
Guam Commission. Much of what appeared in the U.S. Code in 1950-51 
remains there today. 


The memoranda that follow will reflect recommendations of 
the above three Commissions. Although I greatly admire the work of 
the Northern Marianas Commission, I do not always echo its 
recommendations, but if not, I attempt to say why not. 


7. her her’ ilt. When confronted with a statute 
that is of imperfect application to one or more of the insular 
areas, I have chosen not to recommend that it be amended to be made 
perfect unless there seemed to me a practical reason to support 
that recommendation. 


For example, a 1946 law, amended as recently as 1989 and 
thus still live, permits the charter by the Secretary of 
Transportation of World War II vessels to "citizens" (50 U.S.C. 
App. 1735). I concluded that a noncitizen U.S. national in Samoa 
was not a sufficiently likely charterer to warrant recommending 
that this "citizen" provision be amended to accommodate U.S. 
nationals (Memorandum No. 50-2(g)). (I might also have stated 
there, as I have done elsewhere, that a Samoan who is a national 
Probably could, if disadvantaged by that status, achieve U.S. 
citizenship rather quickly and easily--a matter discussed generally 
in Memorandum No. 8-1.) I, therefore, did not recommend a change 
in the law. A purist might have reached a contrary conclusion. Or 
perhaps, unknown to me, there is a long queue of Samoans seeking to 
charter 50-year old Federal ships. If that is so, my judgment was 
wrong. 


The Congress, and those in the Executive Branch who are 
concerned with legislation, are consistently too busy to deal with 
legislation that does not really matter. If I have concluded that 
a statutory defect is not of realistic concern--and I have fairly 
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often reached that conclusion, stating it explicitly--and if 
through a lack of information I am wrong, then of course the 
statute in question ought to be the subject of corrective 
legislation. In the absence of a showing of genuine need, however, 
the defect in my judgment should be ignored. 


This approach is frugal. In the mid-1950’s, a lawyer on 
the staff of the House Interior Committee undertook to discover the 
cost to the United States Government arising from enactment by the 
Congress of a short, simple, absolutely noncontroversial law. He 
concluded that it was about $25,000. I know of no recent effort to 
quantify this cost, but it would of course be vastly higher. 
Devoted as many of us are to tidiness, the cost of achieving 
it--for its own sake--in Federal laws as they apply to the 
territories is too great to warrant the effort. 


8. Nomenclature. In the interest of efficiency, I have used 
some shorthand terms in my memoranda that are not always consistent 
with the preferences of all of the residents of all four of the 
areas that are the subjects of this study. I hope they will not be 
offended, and that they will not dismiss my work and my conclusions 
on the ground that I am not sufficiently mindful of their precise 
political status. I refer particularly to my frequent references 
to all four collectively as "territories," even though I know that 
the Northern Marianas are proud of their status as "the 
Commonwealth of the Northern Mariana Islands." My use of 
"territories" is not intended to derogate from the Northern 
Marianas’ status, and it is not intended to carry any legal 
implications. I do not believe that this study is an appropriate 
vehicle for addressing the commonwealth-territory debate, and my 
usage results solely from my need for a short, single term, for 
ease of reference. 


A phrase that has become fashionable, perhaps because it 
is bland, has entered our parlance in recent years, namely “insular 
areas," and in later memoranda I have used it from time-to-time. 
But I have not entirely embraced it because it commonly denotes 
more than the territories (and commonwealths) of yore, being 
usually intended to comprehend the Freely Associated States as 
well, plus the remains of the Trust Territory; and because some 
States or parts of States also, literally, are “insular areas." 


As a further shorthand, I have usually referred to 
American Samoa as "Samoa," believing it unlikely that anyone would 
confuse that reference with the independent state of Western Samoa; 
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and I have usually referred to the Northern Mariana Islands as "the 
Northern Marianas," again to save words and space. I am aware that 
the Northern Marianas’ own Commission on Federal Laws was 
scrupulous and consistent in its use of the full name of that area. 
I hope my informality can be forgiven, 


Fashions in nomenclature for the U.S. offshore areas--yet 
another term in the running these days--change over time, as the 
charters of patriotic organizations, examined in Memorandum No. 
36-1, demonstrate. As of now, we have at least abandoned 
"possessions" almost entirely, and we are the better for that. 


9. Legislative history. Congressional intent is always 
important in construing Federal laws, and it is particularly 
important in the case of the territories because of the many 
decades during which Federal legislation paid scant attention to 
them. In the face of an unclear law, it is, therefore, usually 
helpful to explore the legislative history of the law in an effort 
to discern the Congress’ purpose, 


The principal case on this point for purposes of the 
territories is (302 U.S. 253 (1937)), in 
which the Supreme Court held that the Sherman Act, applicable by 
its terms to the incorporated territories (the then "Territories" 
of Alaska and Hawaii), applied as well to the unincorporated 
territory ("territory") of Puerto Rico, even though the United 
States did not acquire Puerto Rico until some years after the 
Sherman Act was enacted. The Court found that the Congress in 
enacting the Sherman Act intended to include all areas to which its 
powers might extend, and thus that the word "territory" was used to 
embrace all such areas, regardless of their incorporation and even 
though later-acquired. 


That decision means that statutes applicable by their 
terms to "Territories" commonly apply to "territories" if their 
legislative histories support that result. Differently stated, the 
United States now has no incorporated territories (for which the 
shorthand is "Territories"), Alaska and Hawaii having been the 
last; but the United States continues to have unincorporated 
territories (for which the shorthand is “territories"), such as the 
Virgin Islands and Guam, and in light of Puerto Rico v. Shell Co., 
they often constitute "Territories" for purposes of Federal 
statutes. 
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Because a full exploration of the legislative history of 
a particular law is usually very time-consuming, I have not 
routinely undertaken such a full exploration. I have done so when 
the subject matter seemed to warrant it, as in the case of the 
extraordinary 1980 law giving the Secretary of Agriculture 
authority to extend his Department’s programs to the territories 
and to modify statutory requirements pertaining to them (48 U.S.C 
1469d(c)). A discussion of the full legislative history of that 
provision appears as a prefatory comment to the memoranda 
concerning Title 16. For the most part, however, I have not 
examined the legislative history in its entirety, but have relied 
on what I have termed "the readily available legislative history." 
As the frequent citations to it show, that phrase means the 
documents collected in the U.S. Code Congressional and 
Administrative News. That source contains Congressional Committee 
reports and Executive Branch communications. Other sources not 
there included, such as Congressional debates, might also contain 
useful disclosures of the Congressional purpose. 


10. Special dividends. In examining all of the permanent 
laws of the United States, I have from time-to-time experienced a 
few, fleeting moments of disengagement. Federal laws are not 


always of unalloyed fascination. During those fleeting moments, I 
have enjoyed constructing a list of did-you-know questions, and a 
few of them follow: 


-- Did you know that while dreadful results stem from the 
launching in most of the United States by a U.S. citizen of an 
unauthorized commercial space vehicle, it may be possible for a 
citizen to launch one from the Northern Marianas with impunity, and 
for a noncitizen national to launch one from any place in the 
world, also with impunity? (See Memorandum No. 49-8(b), where I 
concluded with regret that these events are not realistic enough to 
warrant legislative correction.) 


-- Did you know that the United States has legislated on 
the subject of articles reaching the customs territory of the 
United States (i.e., the States and the Puerto Rico) from outer 
space (19 U.S.C. 1484a)? 


-- Did you know that the longest single section of the 
United States Code Annotated is almost certainly section 5 of the 
Home Owners’ Loan Act of 1933, as very much amended (12 U.S.C. 
1464), which currently runs 40 pages in the basic volume and 29 in 
the pocket part (and 16 in the U.S. Code)? 
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-- Did you know that each member of the Senate and House 
of Representatives of the United States Congress, including 
Delegates from the territories, must suffer a salary reduction "for 
each day that he has been absent from the Senate or House" unless 
his absence is the result of his own "sickness" or that of a family 
member (2 U.S.C. 39)? 


-- Did you know that members of the United States 
Congress, including Delegates from the territories, are not 
entitled to "any allowance for newspapers" (2 U.S.C. 41)? 


-- Did you know that it is “unlawful to .. . make any 
harangue or oration . . . in the Supreme Court Building or grounds" 
(40 U.S.C. 135)? 


-- Did you know that effective in and after 1853, "[n]lo 
more" ailanthus trees (which are smelly) may be planted on public 
grounds (40 U.S.C. 102)? 


These gleanings have provided joy to the researcher. 
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TITLES OF THE UNITED STATES CODE SHOWING 
PAGES AT WHICH PERTINENT MEMORANDA BEGIN 


Page No, 

Title 1. General Provisions 1 
Title 2. The Congress 
Title 3. The President 19 
Title 4. Flag and Seal, Seat of Government, 

and the States 22 
Title 5. Government Organization and Employees 31 
[Title 6. Repealed] 
Title 7. Agriculture 45 
Title 8. Aliens and Nationality 111 
Title 9. Arbitration 136 
Title 10. Armed Forces 140 
Title 11. Bankruptcy 185 
Title 12. Banks and Banking 191 
Title 13. Census 256 
Title 14. Coast Guard 263 
Title 15. Commerce and Trade 272 
Title 16. Conservation 343 
Title 17. Copyrights 464 
Title 18. Crimes and Criminal Procedure 474 
Title 19. Customs Duties 509 
Title 20. Education 553 
Title 21. Food and Drugs 604 
Title 22. Forei m Relations and Intercourse 644 
Title 23. Highways 673 
Title 24. Hospitals and Asylums 684 
Title 25. Indians 690 
Title 26. Internal Revenue Code 692 
Title 27. Intoxicating Liquors 747 
Title 28. Judiciary and Judicial Procedure 750 
Title 29. Labor 797 
Title 30. Mineral Lands and Mining 865 
Title 31. Money and Finance 880 
Title 32. National Guard 899 
Title 33. Navigation and Navigable Waters 904 


[Title 34. Repealed]. 
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Patents 

Patriotic Societies and Observances 

Pay and Allowances of the Uniformed Services 
Veterans’ Benefits 

Postal Service 

Public Buildings, Property, and Works 
Public Contracts 

The Public Health and Welfare 

Public Lands 

Public Printing and Documents 

Railroads 

Shipping 

Telegraphs, Telephones, and Radiotelegraphs 
Territories and Insular Possessions 
Transportation 

War and National Defense 


xxxvii 


954 
958 
974 
978 
984 
991 
1028 
1045 
1233 
1240 
1246 
1250 
1320 
1342 
1360 
1404 


- Contains nothing of substantial interest to the territories. 


* Contains matters of a particular interest to the territories, 
but no legislative recommendations. 


** Contains recommendations for changes in the law. 


(**) Contains recommendations for changes in the law, but the need 
for them is not urgent. 


Memorandum 1(+U~.S.C. 
Number _ Subject sections 
1-1 - (a) Rules of Construction 1-6 
- (b) Acts and Resolutions 101-114 
- (c) Code of Laws of the United 201-213 
States 


Title 2 - THE CONGRESS ....-.-..4-+ +++ +e eee ee ee 5 


Memorandum 2 U.S.C. 
Number _ Subject sections 
2-1 - (a) Election of Senators and 
Representatives 1-9 
- (b) Organization of Congress 21-30 
- (cc) Compensation and Allowances of 
Members 31-59d 


- (d) Officers and Employees of Senate 60-1-130d 
and House of Representatives 


{e) Library of Congress 131-176 
(£) Congressional and Committee 
Procedure; Investigations 190d-199 
- (g) Regulation of Lobbying 261-270 
xxxviii 
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Titl = P 


Memorandum 


(a) 
- (b) 
- (ec) 


- (da) 


Office of the Legislative 
Counsel 

Office of the Law Revision 
Counsel 

Legislative Classification 
Office 

Office of the Parliamentarian 
of the House of Representatives 
Office of Senate Legal Counsel 
Classification cf Employees of 
the House of Representatives 
Payroll Administration in 
House of Representatives 
Commission on Executive, Legis- 
lative, and Judicial Salaries 
Contested Elections 


Joint Committee on Congressional 


Operations 

Federal Election Campaigns 
Office of Technology Assessment 
Congressional Mailing Standards 
Congressional Budget Office 
Congressional Budget and Fiscal 
Operations 

Impoundment Control 

Legislative Personnel Financial 
Disclosure Requirements 
Congressional Awards Program 


Presidential Elections and 
Vacancies 

Office and Compensation of 
President 

Protection of the President; 
United States Secret Service 
Uniformed Division 
Delegation of Functions 


271-282e 
285-285g 
286-2869 


287-287d 
288-288n 


291-303 
331-336 


351-361 
381-396 
411-417 
431-455 
471-481 
501-502 
601-605 


621-661 
681-688 


701-709 
801-808 


3 U.S.C. 
sections 
1-21 
101-114 


202-209 


301-303 


= \T_OF THE STA‘ « 22 
Memorandum 4 U.S.C. 
Number ___ Subject sections 
4-1 - (a) The Flag 1-3 

- (b) The Seal 41-42 

- (c) Seat of Government 71-73 

(**) (d) The States 101-113 

- (e) Official Territorial Papers 141-146 
Titl = Re IZATI AND EMPLOYEES ....... 31 
Memorandum 5 U.S.C. 
Number ___ Subject sections 
5-1 (**) Part I - The Agencies Generally 1-912 


**x Part II - Civil Service Functions 1101-1508 
and Responsibilities 
Part III - Employees 2101-9101 
* (1) Laws containing appropriate 
references to the territories 
** (2) Problems for American Samoans 
** (3) Unemployment Compensation for 
Federal employees and 
ex-servicemen 
* (4) Sections raising questions of 
application to the Northern 
Marianas 
* (5) The Virgin Islands Corporation 


- Appendix 
Title 7 — AGRICULTURE .. 2... 2... 2 se ee eee ere ee 45 
Memorandum 7 :U~.S.C. 
Number __ Subject sections 


Prefatory Comment to Title 7 on 
48 U.S.C. 1469d(c) 


7-1 * (a) Commodity Exchanges 1-26 


x1 


(b) 
(c) 
(a) 
(e) 
(£) 
{g) 
(h) 
(i) 


(k) 
* (1) 
) 


e 
£ 
g 
h 
i 
(3) 
k 
1 
(n 

(n) 


(a) 
(b) 
(c) 
(d) 
(e) 
(f) 
(g) 


* (h) 
* (4) 


* (3) 


Cotton Standards 

Grain Standards 

Naval Stores Act 

Insecticides and Environmental 
Pesticide Control 

Insect Pests Generally 

Golden Nematode 

Plant Pests 

Nursery Stock and Cther Plants 
and Plant Products 

Rubber and Other Critical 
Agricultural Materials 

Packers and Stockyards 
Warehouses 

Honeybees 

Associations of Agricultural 
Products Producers 


Agricultural and Mechanical Colleges 


Agricultural Experiment Stations 


Bureau of Animal Industry 
Bureau of Dairy Industry 
Miscellaneous Matters 
Cooperative Marketing 
Cotton Statistics and Estimates 
Dumping or Destruction of 
Interstate Produce 
Perishable Agricultural 
Commodities Act, 1930 
Tobacco Statistics 

Tobacco Inspection 

Tobacco Control 

Export Standards for Apples 
and Pears 

Export Standards for Grapes 
and Plums 


Agricultural Adjustment 
Agricultural Marketing 
Agreements 

Cotton Marketing 
Anti-Hog-Cholera Serum and 
Hog-Cholera Virus 

Rural Electrification and 
Telephone Service 


xli 


51-65 
71-871 
91-99 
136-136y 


147a-149 
150-150g 
150aa-150353 
151-167 


171-178n 


181-229 
241-273 
281-286 


291-292 


301-349 


361a-3903 
391-396 
401-404 
411a-4501 
451-457 
471-476 
491-497 


499a-499s 
501-508 
511-511ir 
515-517 
581-590 


591-599 


601-625 
671-673 


724 
851-855 


901-950b 


7-6 


(w) 


Peanut Statistics 

Farm Tenancy 

Agricultural Adjustment Act of 
1938 

Price Support of Agricultural 
Commodities 

Crop Insurance 

Federal Seed Act 

Distribution and Marketing of 
Agricultural Products 
Stabilization of International 
Wheat Market 

Halogeton Glomeratus Control 
Agricultural Trade Development 
Assistance Act 

Agricultural Commodity Set-Aside 
Foreign Market Development 
Wool Program 

Soil Bank Program 

Surplus Disposal of Agricultural 
Commodities 

Humane Methods of Livestock 
Slaughter 

Consultation on Agricultural 
Programs 

Agricultural Credit 


Food Stamp Program 


(a) 
(b) 


(c) 
(d) 


Cotton Research and Promotion 
Transportation, Sale, and 
Handling of Certain Animals 
Department of Agriculture 
Department of Agriculture 
Advisory Committees 

Unfair Trade Practices Affecting 
Producers of Agricultural 
Products 

Plant Variety Protection 
Potato Research and Promotion 
Rural Fire Protection, 
Development, and Small Farm 
Research and Education 

Egg Research and Consumer 
Information 

Noxious Weeds 

Beef Research and Information 


xlii 


951-957 

1000-1040 
1281-1393 
1421-1469 
1501-1520 
1551-1611 
1621-1623 
1641-1642 


1651-1656 
1691-1736aa 


1741-1747 
1761-1769 
1781-1787 
1831a-1838 
1851-1860 
1901-1906 
1911-1913 


1921-2000 


2011-2029 


2101-2118 
2131-2157 
2201-2276 
2281-2286 
2301-2306 
2321-2583 
2611-2627 
2661-2669 
2701-2718 


2801-2813 
2901-2911 


* (m) Agricultural Research, Extension, 3101-3336 
and Teaching 
- (n) Wheat and Wheat Foods Research 3401-3417 
and Nutrition Education 
* (0) Agricultural Foreign Investment 3501-3508 
Disclosure 
- (p) Implementation of International 3601-3606 
Sugar Agreement, 1977 
- (q) Agricultural Subterminal 3701-3703 
Facilities 
* (xr) Swine Health Protection 3801-3813 
- (s) Animal Cancer Research 3901-3904 
- (t) Agricultural Trade Suspension 4001-4005 
Adjustment 
- (u) National Agricultural Cost of 4101-4110 
Production Standards Review 
Board 
- (v) Farmland Protection Policy 4201-4209 
* (w) Floral Research and Consumer 
Information 4301-4319 
- (x) International Carriage of 4401-4406 
Perishable Foodstuffs 
- (y) Dairy Research and Promotion 4501-4538 
- (z) Honey Research, Promotion, and 4601-4612 
Consumer Information 
- (aa) Agricultural Productivity 4701-4710 
Research 
- (bb) Pork Promotion, Research, and 4801-4819 
Consumer Information 
- (cc) Watermelon Research and Promotion 4901-4916 
- (dd) National Agricultural Policy 5001-5007 
Commission 
Title 6 - ALIENS AND NATIONALITY .....- - oe oe e 111 
Memorandum 8 U.S.C. 
Subject sections 
Prefatory Comment 
8-1 (**) Immigration and Nationality 1101-1525 
See - Immigration and Naturalization 1551-1557 
Prefatory Service 
Comments 


Farmer-To-Consumer Direct 
Merketing 


xliii 


3001-3006 


Title 9 - ARBITRATION ...... 2.2.22 ee eee ee es 136 


Memorandum 9 U.S.C. 
Number Subject sections 
9-1 - (a) General Provisions 1-14 

-  (b) Convention on the Recognition 201-208 


and Enforcement of Foreign 
Arbitral Awards 


Title 10 - ARMED FOR ese Ree ee Ses ew & wwe es o 140 
Memorandum 10 U.S.C. 
Number __ Subject sections __ 


Prefatory Comment 


Table Showing Sections Discussed 


10-1 ** The Uniform Code of Military Justice 801-940 

10-2 ** The Service Academies 4331-4356 
6951-6974 
9331-9355 

10-3 **k American Samoa and its Noncitizen passim 

Nationals 
10-4 (**) Other Laws that Should be Amended passim 
10-5 * Laws Warranting Comment passim 
xliv 


Memorandum 


11-1 


itl = 


Memorandum 


12-3 


12-4 


12-5 


12-6 


* 


(**) 


et 


*t 


Bankruptcy 


The Comptroller of the Currency 


National Banks 


The Federal Reserve System 


(a) 
(b) 
(c) 
(d) 
(e) 
(£) 
(g) 
(h) 


(a) 
(b) 


(c) 


Taxation 

Crimes and Offenses 

Foreign Banking (and banking 
in the territories) 
Export-Import Bank 
Agricultural Marketing 
Regional Agricultural Credit 
Corporations 

Adjustment and Cancellation 
of Farm Loans 

Local Agricultural Credit 
Corporations 


Federal Home Loan Bank Act 
Federal Home Loan Mortgage 
Corporation 

Federal Savings and Loan 
Associations (Home Owners’ 
Loan Act of 1933) 


National Housing Act 


xlv 


11:U~.S.C. 
sections 


101-1330 


1-14 


21-215b 


221-522 


531-548 
582 
601-632 
635-635n 
1141-11413 
1148-11484 
1150-1150c 


1401-1404 


1421-1449 
1451-1459 


1461-1470 


12-7 


12-8 


ak 


(a) 
(b) 
(c) 
(d) 
(e) 


(£) 
(g) 


(h) 


(i) 


(3) 
(k) 


(1) 


(m) 
(n) 


(a) 
(b) 


(c) 
(d) 
(e) 


(£) 
(g) 


Provisions Preceding 
Subchapter I 

Subchapter I - Housing 
Renovation and Modernization 
Subchapter II - Mortgage 
Insurance 

Subchapter III - National 
Mortgage Associations 
Subchapter IV - Insurance of 
Savings and Loan Accounts 
Subchapter Vv - Miscellaneous 
Subchapter VI - War Housing 
Insurance 

Subchapter VII - Insurance 
for Investments in Rental 
Housing for Families of 
Moderate Income 

Subchapter VIII - Armed 
Services Housing Mortgage 
Insurance 

Subchapter IX - Housing for 
Educational Institutions 
Subchapter IX-A - Mortgage 
Insurance for Land Develop- 
ment and New Communities 
Subchapter IX-B - Mortgage 
Insurance for Group Practice 
Facilities and Medical 
Practice Facilities 
Subchapter IxX-cC - National 
Insurance Development Program 
Subchapter X - National 
Defense Housing Insurance 


Federal Credit Unions 
Federal Deposit Insurance 
Corporation 

Bank Holding Companies 

Bank Service Corporations 
Security Measures for Banks 
Bank Protection Act of 1986 
Financial Recordkeeping 
Tying Arrangements 


Farm Credit System 


xlvi 


1701-1701z 
1702-1706e 
1707-17152-11 
1716-1723h 
1724-17309 


1731a-1735g 
1736-1746a 


1747-17471 


1748-1748h-3 


1749-17494 
1749aa-1749]1. 


1749aaa- 
1749aaa-5 


1749bbb- 
1749bbb-21 
1750-1750g 


1751-17513 
1811-1832 


1841-1850 
1861-1867 
1881-1884 
1951-1959 
1971-1978 


2001-2260 


- (b) 
(**) (e) 
- (da) 
- (e) 
- (£) 
- (9g) 
* (hh) 
* (4) 
* (5) 
(k) 
(1) 
-  (m) 
* (n) 
- {o) 
= {p) 
Title 13 -— CENSUS . 
Memorandum 
Number 
13-1 * (a) 


*t 
= 
o 


Federal Financing Bank 
National Commission on 
Electronic Fund Transfers 
Disposition of Abandoned Money 
Orders and Traveler's Checks 
Real Estate Settlement 
Procedures 

Emergency Mortgage Relief 

Home Mortgage Disclosure 
Community Reinvestment 
National Consumer Cooperative 
Bank 

Foreign Bank Participation in 
Domestic Markets International 
Banking Act of 1978 

Depository Institution 
Management Interlocks 

Federal Financial Institutions 
Examination Council 

Right to Financial Privacy 
Depository Institutions 
Deregulation and Financial 
Regulation Simplification 
Solar Energy and Energy 
Conservation Bank 

Multifamily Mortgage 
Foreclosures 

Alternative Mortgage 
Transactions 


Administration 

Collection and Publication of 
Statistics 

Censuses 

Offenses and Penalties 
Collection and Publication of 
Foreign Commerce and Trade 
Statistics 


xlvii 


2281-2296 
2401-2408 


2501-2503 
2601-2617 
2701-2712 
2801-2811 
2901-2905 
3001-3051 


3101-3108 


3201-3207 
3301-3308 
3401-3422 
3501-3524 
3601-3620 
3701-3717 
3801-3805 


- « « 256 


13 U.S.C. 
sections — 


1-26 
41-103 


131-196 
211-241 
301-307 


Title 14 - wT GUARD 2. 1 6 ee ew ew ew we we ww ww we 263 


Memorandum 14 U.S.C. 

Number Subject sections | 

14-1 - Coast Guard 1-832 

14-2 **k =§©1991 Addendum 666 

Title 15 - EE. ee CSR Ge CSR RES 272 
Memorandum 15 U.S.C. 

Number __ Subject sections __ 

15-1 * (a) Monopolies and Combinations 1-36 


in Restraint of Trade 
The Sherman Act 
The Clayton Act 
* (b) Federal Trade Commission; 41-77 
Promotion of Export Trade 
and Prevention of Unfair 
Methods of Competition 


15-2 * (a) Securities and Trust 71a-77bbbb 
Indentures 
The Securities Act of 1933 
The Corporation of Foreign 
Bondholder Act of 1933 
The Trust Indenture Act 


of 1939 

* (b) Securities Exchanges 78a-78kk 

* (c) Securities Investor 78aaa-78111 
Protection 

- (da) Public Utility Holding 79-79z-6 
Companies 

* (e) Investment Companies and 80a-1-80b-21 
Advisers 

- (f£) Omnibus Small Business 80c-80c-3 


Capital Formation 


15-3 - (a) China Trade 141-162 
- (b) Statistical and Commercial 172-191 
Information 


xlviii 


15-4 


15-5 


ak 


Weights and Measures and 
Standard Time 

Bureau of Standards 

Standard Reference Data 
Program 

Falsely Stamped Gold or 
Silver or Goods Manufactured 
Therefrom 

National Weather Service 
Weather Modification 
Activities or Attempts: 
Reporting Requirements 
Collection of State Cigarette 
Taxes 

State Taxation of Income from 
Interstate Commerce 
Discrimination Against Farmers’ 
Cooperative Associations by 
Boards of Trade 

Textile Foundation 

Fishing Industry 


Aid to Small Business 
Small Business Investment 
Economic Recovery 


Interstate Transportation of 
Petroleum Products 

Natural Gas 

Alaska Natural Gas 
Transmission 

Emergency Petroleum 
Allocation 

Federal Energy Administration 
Energy Supply and Environ- 
mental Coordination 
Miscellaneous 

Regulation of Insurance 
National Policy on Employment 
and Productivity 

Trademarks 

Dissemination of Technical, 
Scientific and Engineering 
Information 

Transportation of Gambling 
Devices 


xlix 


201-267 


271-284 
290-290£ 


291-300 
311-328 
330-330e 
375-378 
381-391 
431-433 


501-506 
521-522 


631-650 
661-697 
712a-714p 
715-715m 


717-7172 
719-7190 


751-760h 


761-790h 
791-798 


1001-1007 
1011-1015 
1021-1025 
1051-1127 
1151-1157 


1171-1178 


15-6 * 


15-7 


15-8 * 


(m) 


Flammable Fabrics 
Household Refrigerators 


Automobile Dealer Suits 
Against Manufacturers 
Disclosure of Automobile 
Information 

Manufacture, Transportation, 
or Distribution of Switch- 
blade Knives 

Hazardous Substances 
Destruction of Property 
Moving in Commerce 
Telecasting of Professional 
Sports Contests 

Antitrust Civil Process 
Cigarette Labeling and 
Advertising 

State Technical Services 
Traffic and Motor Vehicle 
Safety 

Fair Packaging and Labeling 
Program 

Special Packaging of Household 
Substances for Protection of 
Children 

Department of Commerce 


Consumer Credit Protection 


Consumer Credit Cost 
Disclosure 

Restrictions on Garnishment 
Credit Reporting Agencies 
Equal Credit Opportunity 
Debt Collection Practices 
Electronic Fund Transfers 


Interstate Land Sales 
Newspaper Preservation 
Protection of Horses 
Emergency Loan Guarantees to 
Business Enterprises 
Chrysler Corporation Loan 
Guarantee 


1191-1204 
1211-1214 
1221-1225 
1231-1233 
1241-1244 
1261-1276 
1281-1282 
1291-1295 


1311-1314 
1331-1341 


1351-1368 
1381-1431 


1451-1461 
1471-1476 


1501-1529 


1601-1693r 


1701-1720 
1801-1804 
1821-1831 
1841-1852 


1861-1875 


Memorandum 
Number _ 


1 el # 


Motor Vehicle Information and 
Cost Savings 

Consumer Product Safety 

Hobby Protection 

Fire Prevention and Control 
Consumer Product Warranties 
National Productivity and 
Quality of Life 

Electric and Hybrid Vehicle 
Research, Development, and 
Demonstration 

Toxic Substances Control 
Automobile Propulsion Research 
and Development 

Petroleum Marketing Practices 
National Climate Program 
Interstate Horseracing 

Full Employment and Balanced 
Growth 

Retail Policies for Natural 
Gas Utilities 

Natural Gas Policy 

Soft Drink Interbrand 
Competition 

Condominium and Cooperative 
Conversion Protection and Abuse 
Relief 

Technology Innovation 
Methane Transportation 
Research, Development, and 
Demonstration 

Product Liability Risk 
Retention 

Promotion of Export Trade 
Arctic Research and Policy 
Land Remote-Sensing Commer- 
cialization 

Cooperative Research 


Prefatory Comment on 48 U.S.C. 
1469d(c) 


1901-2034 


2051-2083 
2101-2106 
2201-2223 
2301-2312 
2401-2471 


2501-2514 
2601-2629 
2701-2710 
2801-2841 
2901-2908 
3001-3007 
3101-3152 
3201-3211 


3301-3432 
3501-3503 


3601-3616 
3701-3714 
3801-3810 
3901-3904 
4001-4053 
4101-4111 
4201-4292 
4301-4305 


16-1 


16-2 


16-3 


16-4 


16-5 


16-6 


National Parks, Military 
Parks, Monuments, and 
Seashores 

Historical Sites, Buildings, 
Objects, and Antiquities 
Archeological Resources 
Protection 


National Forests 
Forests: Forest Service; 
Reforestation; Management 


The Soil Conservation and 
Domestic Allotment Act 
Water Conservation 
Protection of Timber and 
Depredations 

Protection of Fur Seals 


Protection and Conservation 
of Wildlife 

Federal Aid in Wildlife 
Restoration Act 


Conservation Programs on 
Government Lands 

Game and Bird Preserves 
Protection of Migratory Game 
and Insectivorous Birds 
Upper Mississippi River Wild 
Life and Fish Refuge Act 
Fish and Wildlife Service 
Preservation of Fishery 
Resources 

Northern Pacific Halibut 
Fishing 

Sockeye or Pink Salmon Fishing 


Federal Aid in Fish 
Restoration Act 

Fish Research and Experi- 
mentation Program 

Commercial Fisheries Research 
and Development Act of 1964 


lii 


1-460mm-4 


461-470w-6 
470aa-47011 


471-5424 
551-583i 


590a-590q-3 


590y-590z-11 
593-617 


655-659 


661-668ee 
669-6691 


670a-6700 


671-698m 
701-7183 


721-731 


742a-754a 
755-7609 


773-773k 
776-776£ 


777-777k 
778-778c 
779-779£ 


- (da) Sponges 781-785 


16-7 * Federal Power Act 7191a-828c 
16-8 - (a) Tennessee Valley Authority 831-831dd 
- (b) Bonneville Project 832-8321 
- (c) Fort Peck Project 833-833q 
- (d) Columbia Basin Project 835-835m 
- (e) Niagara Power Project 836-836a 
- (£) Pacific Northwest Consumer 837-837h 
‘ Power Preference 
- (g) Pacific Northwest Federal 838-838k 
Transmission System 
- (h) Pacific Northwest Electric 839-839h 
Power Planning and Conser- 
vation 
- (i) Regulation of Whaling 916-9161 
- (4) Whaling Conservation and 917-9174 
Protection 
- (k) Great Lakes Fisheries 931-939c 
16-9 * (a) Tuna Conventions 951-961 
- (b) Convention for the Conser- 971-9714 
vation of Atlantic Tunas 
* (c) Watershed Protection and 1001-1009 


Flood Prevention 


16-10 * North Pacific Fisheries 1021-1035 
16-11 - (a) National Fisheries Center 1051-1058 
and Aquarium 
- (b) Offshore Shrimp Fisheries 1100b- 
1100b-70 
- (c) International Parks 1101-1113 
16-12 * National Wilderness Preservation 1131-1136 
System 
16-13 - (a) Fur Seals and Sea Otters 11051-1187 
- (b) Jellyfish (Sea Nettles) and 1201-1205 
Floating Seaweed 
* (c) Crown of Thorns Starfish 1211-1213 
liii 


16-14 


16-15 


16-16 


16-17 


16-18 


16-19 


* 


ee) eH HE 


(**) 


a 


wrevrvevs Ss 


Reefs for Marine Life 
Conservation 

Estuarine Areas 

National Trails System Act 
Wild and Scenic Rivers Act 
Water Bank Act 

Wild Horses and Burros 
Marine Mammal Protection 
Marine Sanctuaries 


mann nnn 
WU eH SO bh De 


The Coastal Zone Management Act 
of 1972 


Rural Environmental Conservation 
Program 


The Endangered Species Act of 
1973 


(a) Rangeland Renewal 
National Forest Management 
Act of 1976 
Forest and Rangeland Renew- 
able Resources Research 
Act of 1978 
Renewable Resources Exten- 
sion Act of 1978 
Wood Residue Utilization 
Act of 1980 

{b) Youth Conservation Corps 


Magnuson Fishery Conservation and 
Management Act 


(a) Mining Activity within 
National Parks 

(b) Soil and Water Resources 
Conservation 

(c) Cooperative Forestry 
Assistance Act of 1978 

(d) Emergency Conservation 
Program 


liv 


1220-1220c 


1221-1226 
1241-1249 
1271-1287 
1301-1311 
1331-1340 
1361-1407 
1431-1434 


1451-1464 


1501-1510 


1531-1543 


1600-1687 


1701-1706 


1801-1882 


1901-1912 
2001-2009 
2101-2111 
2201-2205 


- (e) Public Transportation 2301-2306 
Programs for National Park 
System Areas 


- (£) Antarctic Conservation 2401-2412 

- (g) Urban Park and Recreation 2501-2514 
Recovery Program 

* (h) Public Utility Regulatory 2601-2645 
Policies 

* (i) Small Hydroelectric Power 2701-2708 
Projects 

* (43) National Aquaculture Act of 2801-2810 
1980 

* (k) Fish and Wildlife Conserva- 2901-2911 
tion Act of 1980 

- (1) Chesapeake Bay Research 3001-3007 
Coordination Act 

- (m) Alaska National Interest 3101-3233 
Lands Conservation Act 

- (n) Salmon and Steelhead 3301-3345 
Conservation and Enhancement 
Act of 1980 

* (0) Control of Illegally Taken 3371-3378 
Fish and Wildlife 

* (p) Resource Conservation 3401-3473 

- (q) Coastal Barrier Resources Act 3501-3510 

- (r) Atlantic Salmon Convention 3601-360 
Act of 1982 

Title 17 - PYR i ks oe ee OS ey ee le es oe 


Memorandum 17 U.S.C. 
Number Subject sections 


17-1 ** Copyrights 101-914 


Ti 18 - IM: PRI ome ee Ew a my RTE 


Memorandum 18 U.S.C. 
Number Subject sections 
18-1 ** Part I. Crimes 1-2710 


18-2 * (a) Part II. Criminal Procedure 3001-3772 
** (b) Part III. Prisons and Prisoners 4001-4353 


lv 


** (c) Part IV. Correction of Youthful 5001-5042 
Offenders 
* (d) Part v. Immunity of Witnesses 6001-6005 
Appendix: 


- Interstate Agreement on Detainers Act 
- Classified Information Procedures Act 


Title 19 ~- CUSTOMS DUTIES... ........, ss ee + + 509 


Memorandum 19 U.S.C. 
Number __ Subject 
19-1 (**) (a) Collection Districts, Ports, 1-70 
and Officers 
* (b) Foreign Trade Zones 81a-81u 
* (c) The Tariff and Related 126-580 
Provisions 
19-2 (**) Tariff Act of 1930 1202-1677h 
19-3 (**) (a) Smuggling 1701-1711 
* (b) Trade Fair Program 1751-1756 
* (c) Trade Expansion Program 1801-1982 
= (d) Automotive Products 2001-2033 
* (e) Visual and Auditory Materials 2051-2052 


of Educational, Scientific, and 
Cultural Character 
* (£) Customs Service 2071-2081 
- (g) Importation of Pre-Columbian 2091-2095 
Monumental or Architectural 
Sculpture or Murals 
) Trade Act of 1974 2101-2495 
) Trade Agreements of Act 1979 2501-2581 
) Convention on Cultural Property 2601-2613 
) Caribbean Basin Economic Recovery 2701-2706 
) Wine Trade 2801-2806 
) United States Canada Free-Trade 
Implementation Act of 1988 


+l eH 


lvi 


Memorandum 


Number _ 


20-1 


20-2 


20-3 


Prefatory Comment on 48 U.S.C. 1469a 


(a) 


(b) 


(c) 
(da) 


(e) 
(f£) 
(g) 


Teaching of Agricultural, Trade, 
Home Economics, and Industrial 
Subjects 

Smithsonian Institution, National 
Museums and Art Galleries 
National Zoological Park 
Government Collections and 
Institutions for Research, and 
Material for Educational 
Institutions 

American Printing House for the 
Blind 

vending Facilities for Blind in 
Federal Buildings 

Instruction as to Nature and 
Effect of Alcoholic Drinks and 
Narcotics 

Howard University 

National Arboretum 

Foreign and Exchange Students 


Financial Assistance to Local 
Educational Agencies 


(a) 
(b) 
(c) 
(a) 
(e) 
(£) 


(g) 


Public Library Services and 
Construction 

School Construction in Areas 
Affected by Federal Activities 
Training and Fellowship Program 
for Community Development 

Pay and Personnel Program for 
Overseas Teachers 

Overseas Defense Dependents’ 
Education 

Support and Scholarship in 
Humanities and Arts: Museum 
Services 

Indemnity for Exhibitions of 
Arts and Artifacts 


lvii 


20 U.S.C. 
sections _ 


11-28 


41-80p 


81-85 
91-92 


101-106 
107-107£ 
111-113 
121-130aa-5 


191-195 
221-225 


236-246 


351-375 
631-647 
801-807 
901-907 
921-932 
951-968 


971-977 


20-4 


20-5 


20-6 


(**) 


Higher Education Resources and 1001-1146 
Student Assistance 


(a) Adult Education Programs 1201-12134 

(b) General Provisions Concerning 1221-12341 
Education 

(c) Education of Handicapped 1400-1485 


(d) National Commission on Libraries 1501-1506 
and Information Science 

(e) Assignment or Transportation of 1651-1656 
Students 

(£) Discrimination Based on Sex 1681-1686 
or Blindness 

(g) Equal Educational Opportunities 1701-1758 
and Transportation of Students 

(h) Harry S. Truman Memorial 2001-2013 
Scholarships 

(i) American Folklife Preservation 2101-2107 


(a) Vocational Education 2301-2471 
(b) Career Education and Career 2501-2569 
Development 


(c) Strengthening and Improvement of 2701-3386 
Elementary and Secondary Schools 

(d) Department of Education 3401-3510 

(e) Asbestos School Hazard Detection 3601-3611 
and Control 


(£) National Center for the Study 3701-3703 
of Afro-American History and 
Culture 
(g) Education for Economic Security 3901-4074 
(h) Education of the Deaf 4301-4362 
(i) American Indian, Alaska Native, 4401-4451 


and Native Hawaiian Culture and 
Art Development 

(j) James Madison Memorial Fellowship 4501-4517 
Program 

(k) Barry Goldwater Scholarship and 4701-4711 
Excellence in Education Program 


(1) Fund for the Improvement and 4801-4843 
Reform of Schools and Teaching 
(m) Education for Native Hawaiians 4901-4909 
lviii 


Title 21 - FOOD AND DRUGS. «5 Sa se es Se SE SS FOS we 604 
Memorandum 21 U.S.C. 
Number Subject sections 
21-1 * (a) Adulterated or Misbranded Foods 16-25 
or Drugs 
(**) (b) Teas 41-50 
- (c) Filled Milk 61-64 
21-2 Animals, Meats, and Meat and Dairy 
Products 
* (1) Importation of cattle and their 
quarantine 101-105 
* (2) Prevention of the introduction 
and spread of contagious dis- 
eases in animals and poultry 111-135b 
* (3) Importation of milk and cream 141-149 
21-3 * (a) Viruses, Serums, Toxins, Anti- 
toxins, and Analogous Products 151-159 
- (b) Practice of Pharmacy and Sale 
of Poisons in Consular Dis- 
tricts in China 201-215 
21-4 *k The Federal Food, Drug, and Cosmetic 301-392 
Act 
21-5 (**) (a) Poultry and Poultry Products 
Inspection 451-470 
(**) (b) Meat Inspection 601-695 
21-6 *x Drug Abuse Prevention and Control 801-970 
21-7 * Egg Products Inspection 1031-1056 
21-8 (**) (a) Drug Abuse Prevention, 1101-1181 
Treatment, and Rehabilitation 
- (b) National Drug Enforcement 1201-1204 


Policy 


lix 


Titl 2 - 


Memorandum 


Number 
22-1 


(c) 


President’s Media Commission 
on Alcohol and Drug Abuse 
Prevention 


Subject 


Passports 

Foreign Diplomatic and Consular 
Officers 

International Bureaus, 
Congresses, Etc. 

Foreign Service Buildings 
Foreign Wars, War Materials, 
and Neutrality 

Hemispheral Relations 

Foreign Agents and Propaganda 
Service Courts of Friendly 
Foreign Forces 

The Republic of the Philippines 
United States Information and 
Exchange Programs 

Settlement of International 
Claims 

Settlement of Investment 
Disputes 

Protection of Citizens Abroad 
Mutual Security Program 

Middle East Peace and Stability 
Protection of Vessels on the 
High Seas and in Territorial 
Waters of Foreign Countries 
International Atomic Energy 
Agency Participation 

Cultural and Technical 
Interchange Centers 
Inter-American Cultural and 
Trade Centers 

International Cooperation in 
Health and Medical Research 
International Travel 

Foreign Assistance 

Mutual Educational and Cultural 
Exchange Program 

The Peace Corps 


1x 


1301-1308 


«+ « 644 


22 U.S.C. 
sections _ 


211a-218 
254a-258a 


261-2905-1 


291-302 
401-465 


501-527 
611-621 
701-706 


1354-1395 
1431-1479 


1621-16450 
1650-1650a 
1731-1732 
1754-1945 
1961-1965 
1971-1980 
2021-2026 
2054-2057 
2081-2085 
2101-2104 
2121-2127 
2151-2429a-1 
2451-2460 


2501-2523 


(y) Arms Control and Disarmament 2551-2591 
(z) Migration and Refugee Assistance 2601-2605 


- (aa) Foreign Gifts and Decorations 2621-2625 
- (bb) Department of State 2651-2708 
- (cc) Arms Export Control 2751-2796c 
- (dd) International Expositions 2801-2807 
- (ee) International Broadcasting 2871-2882 
- (££) Japan-United States Friendship 2901-2906 
- (gg) Commission on Security and 3001-3008 
Cooperation in Europe 
- (hh) International Investment and 3101-3108 
Trade in Services Survey 
- (ii) Nuclear Non-Proliferation 3201-3282 
- (jj) Taiwan Relations 3301-3316 


- (kk) Support of Peace Treaty Between 3401-3427 
Egypt and Israel 


- (11) Institute for Scientific and 3501-3513 
& Technological Cooperation 

- (mm) Panama Canal 3601-3871 
* (nn) Foreign Service 3901-4226 
- (00) Authorities Relating to the 4301-4313 


Regulation of Foreign Missions 
- (pp) Private Organization Assistance 4401-4413 
- (qq) Soviet-Eastern European Research 4501-4509 
and Training 
- (rr) United States Institute of Peace 4601-4611 


Title 23 — HI OYE cs 5 ee Ree eR RR we ee me oo BB 
Memorandum 23 U.S.C. 
Number Subject sections 
23-1 * (a) Federal-Aid Highways 101-158 

Other Highways 201-219 

General Provisions 301-324 

* (b) Highway Safety 401-408 

Title 24 - HOSPITALS, ASYLUMS, AND CEMETERIES . . - +--+ + + = 684 
Memorandum 24 U.S.C. 
Number Subject sections _ 
24-1 - (a) Navy Hospitals, and others 1-37 


- (b) The Soldiers’ and Airmen’s Home 41-60 


lxi 


- (c) The National Home for Disabled 
Volunteer Soldiers 151-154 
* (d) Saint Elizabeths Hospital 161-221 
- (e) National Cemeteries 295a 
- (£) Gorgas Hospital 301-302 
* (g) Hospitalization of Mentally I1l 321-329 
Nationals Returned from Foreign 
Countries 
Title 25 - INDIANS . <1. 
Memorandum 25 U.S.C. 
Number _ Subject sections | 
25-1 - Indians 1-2307 
= DE ew wh we ee we we ee et we ee 692 
Memorandum 26 U.S.C. 
Subject nm. 
Prefatory Comment 
26-1 Income Taxes (Subtitle A) 
* (a) Normal Taxes and Surtaxes 1-1399 
* (b) Tax on Self-Employment Income 1401-1403 
* (c) Withholding of Tax on Nonresi- 1441-1464 
dent Aliens and Foreign 
Corporations 
- (d) Rules Applicable to Recovery of 1481-1482 
Excessive Profits on Government 
Contracts 
- (e) Tax on Transfers to Avoid Income 1491-1494 
Tax 
- (£) Consolidated Returns 1501-1564 
26-2 * Estate and Gift Taxes (Subtitle B) 2001-2663 
26-3 Employment Taxes (Subtitle Cc) 


(a) 


Federal Insurance Contributions 3101-3127 


lxii 


Act 


- (b) Railroad Retirement Tax Act 3201-3233 

* (c) Federal Unemployment Tax Act 3301-3311 

- (da) Railroad Unemployment Repayment 3321-3323 
Tax 

* (e) Collection of Income Tax at 3401-3406 


Source of Wages 
- (£) General Provisions Relating to 3501-3509 
Employment Taxes 


26-4 * Miscellaneous Excise Taxes (Subtitle 4001-5881 
D) 
* Alcohol, Tobacco, and Certain Other 5001-5881 
Excise Taxes (Subtitle E) 


26-5 - (a) Procedure and Administration 6001-7872 
(Subtitle F) 

- (b) The Joint Committee on Taxation 8001-8023 
(Subtitle G) 


- (c) Financing of Presidential 9001-9042 
Election Campaigns (Subtitle H) 
- (d) Trust Fund Code (Subtitle I) 9500-9602 
Title 27 - xX. T: LI RS 2.2 ee ee ee tt eH 747 
Memorandum 27 U.S.C. 
Number _ Subject sections 
27-1 - (a) Transportation in Interstate 121-122 
Commerce 
~ (b) Federal Alcohol Administration 201-212 
Act 
Titl = ICIARY AND ICIAL PR oS. & 2 iw ee oo TSO 
Memorandum 
Number _ Subject 
28-1 Judiciary and Judicial Procedure 


* (1) District Courts of the territories 
and Title 28 


xiii 


+e 


Titl = 


Memorandum 


29-4 (**) 


29-5 * 


29-6 


(2) The exclusion of American Samoa 
(3) Court provisions in Title 48 


(4) Particular provisions of Title 28 


Summary 


(a) Labor Statistics 
(b) Women’s Bureau 


Federal Employment Service 
(The Wagner-Peyser Act) 


(a) Apprentice Labor 

(b) Labor Disputes; Mediation and 
Injunctive Relief 

(Clayton Act, section 20) 
Jurisdiction of Courts in 
Matters Affecting Employer and 
Employee 

(Norris-LaGuardia Act) 


(c) 


Labor Management Relations 
(Labor Management Relations Act of 
1947) 


Fair Labor Standards Act 


(a) Portal to Portal Pay 

(The Portal-to-Portal Act of 
1947) 

The Labor Management Reporting 
and Disclosure Act of 1959 
Department of Labor 

Age Discrimination in Employment 


(b) 


lxiv 


« « « 797 


29 U.S.C. 


1-9b 
11-14 


49-491-1 


50-50b 
52-53 
101-115 


141-187 


201-219 


252-262 


401-531 


551-564 
621-634 


Se ed 


29-7 * Occupational Safety and Health 651-678 
(The Occupational Safety and Health 
Act of 1970) 


29-8 * (a) Vocational Rehabilitation and 701-796i 

other Rehabilitation Services 
(The Rehabilitation Act of 
1973) 

- (b) Employee Retirement Income 1001-1461 
Security Program (ERISA) 

* (c) Job Training Partnership 1501-1781 
(The Job Training Partnership 
Act, 1982) 

- (da) Migratory and Seasonal Agricul- 1801-1872 
tural Worker Protection 


Title 30 - MINERAL LANDS AND MINING. ..-.------- - - 865 
Memorandum 30 U.S.C. 
Number Subject sections _ 
30-1 - (a) The Bureau of Mines 1-16 
- (b) Mineral Lands and Regulations 21-54 
in General 
- (c) Lands Containing Coal, Oil, 71-172 


Salts, Asphaltic Materials, 
Sodium, Sulphur, and Building 


Stone 
- (da) Leases and Prospecting Permits 181-287 
- (e) Lease of Gold, Silver, Quick- 

silver Deposits When Title 291-293 


Confirmed by Court of Private 
Land Claims 

- (£) Lease of Oil and Gas Deposits 301-306 
In or Under Railroads and Other 
Rights-of-Way 


- (g) Synthetic Liquid Fuel 321-325 
Demonstration Plants 

- (h) Lease of Mineral Deposits 351-359 
Within Acquired Lands 

- (i) Development of Lignite Coal 401-404 
Resources 

- (4) Rare and Precious Metals 411-412 


Experiment Station 


ixv 


- (k) Mining Claims on Lands Subject 501-505 
to Mineral Leasing Laws 

- (1) Multiple Mineral Development of 521-531 
the Same Tracts 

- (m) Entry and Location on Coal Lands 541-541i 
on Discovery of Source Material 


- (n) Control of Coal Mine Fires 551-558 

- (0) Anthracite Mine Drainage and 571-576 
Flood Control 

- (p) Surface Resources 601-615 

- (q) Mineral Development of Lands 621-625 
Withdrawn for Power Development 

- (r) Coal Research and Development 661-668 

- (s) Lead and Zinc Stabilization 681-689 

. Program 

- (t) Conveyances to Occupants of 701-709 
Unpatented Mining Claims 

- {(u) Mine Safety and Health 801-962 

- (v) Surface Mining Control and 1201-1328 


Reclamation Act 
- (w) National Materials and Minerals 1601-1605 
Policy, Research, and Development 
x) Oil and Gas Royalty Management 1701-1757 
) National Critical Materials 1801-1811 
Council 


30-2 Geothermal Energy 


- (a) Geothermal Steam and Associated 1001-1025 
Geothermal Resources 


* (b) Geothermal Energy Research, 1101-1164 
Development, and Demonstration 

* (c) Geothermal Energy 1501-1542 
30-3 (**) Deep Seabed Hard Mineral Resources 1401-1473 
Titl 1 - FI 6 oe he ewe ee et ee 6 BBO 
Memorandum 31 U.S.C. 
Number Subject sections 
31-1 - Subtitle I - General 101-779 

- Subtitle II - The Budget Process 1101-1557 


(**) Subtitle III - Financial Management 3101-3906 
Ixvi 


Se ee 


* Subtitle IV - Money 5101-5323 
* Subtitle Vv - General Assistance 


Administration 6101-7507 
** Subtitle VI - Miscellaneous 9101-9702 
Titl = T. ARD: facske Si use teh ene As bre Gu or) wah des ay, Sr BD 
Memorandum 32 U.S.C. 
Number Subject sections — 
32-1 (**) National Guard 1-716 
- IGATI JAVIGABLE WATER: ee ee ae o « 1908 
Memorandum 33 U.S.C. 
Number __ Subject sections _ 
33-1 * (a) Navigable Waters Generally 1-59x 


* (b) Navigation Rules for Harbors, 
Rivers, and Inland Water 


Generally 151-153 
- (c) Regulations for the Suppression 
of Piracy 381-387 


- (d) Summary Trials for Certain 
Offenses Against Navigation Laws 391-396 


33-2 **x Protection of Navigable Waters and 
of Harbor and River Improvements 401-467n 
Generally 
33-3 - (a) Anchorage Grounds and Harbor 471-476 
Regulations Generally 
* (b) Bridges Over Navigable Waters 491-5351 
* (c) River and Harbor Improvements 
Generally 540-633 
- (da) Mississippi River Commission 641-652 
- (e) California Debris Commission 661-687 
* (£) Flood Control 701-709a 
- (g) Lighthouses 717-776 
* (h) National Ocean Survey 851-884 


Ixvii 


33-4 


33-5 


Longshore and Harbor Workers 


Compensation 901-950 
(a) Saint Lawrence Seaway 981-990 
(b) Sea Grant Colleges and Marine 

Science Development 1101-11311 
(c) Vessel Bridge-Bridge Communica- 

Liuns 1201-1208 
(d) Ports and Waterways Safety 

Program 1221-1236 
(e) Water Pollution Prevention and 

Control 1251-1376 
(£) Ocean Dumping 1401-1445 


(g) Pollution Casualties on High 
Seas: United States Interven- 
tion 1471-1487 


(h) Deepwater Ports 1501-1524 
(i) International Regulations for 1601-1608 

Preventing Collisions at Sea 
(3) Ocean Pollution Research and 

Development and Monitoring 

Planning 1701-1709 
(k) Inland Waterways Trust Fund 1803-1804 
(1) Prevention of Pollution from 

Ships 1901-1911 
(m) Inland Navigational Rules 2001-2073 
(n) Artificial Reefs 2101-2106 
(o) Water Resources Development 2201-2311 


Title 35 = PATEHTS 2 6 6 ike ee we ee we ew GEE 


Memorandum 


Number __ 


35-1 


Memorandum 


36-1 


= \TRIOTI! 


35 U.S.C. 
Subject sections 
Patents 1-376 
ITETIES IBSERVANCE: ee 28 2 € » # 958 
36 U.S.C. 
Subject sections 
Federally-Chartered Patriotic 
Societies and Other Private 
Corporations Passim 


lxviii 


36-2 - (a) American Battle Monuments 121-138b 


Commission 
- (b) National Observances 141-169h 
- (c) Patriotic Customs 170-186 
- (d) Presidential Inaugural 721-730 
Ceremonies 
- (e) Audits of Federally Chartered 1101-1103 
Corporations 
- - . 974 
Memorandum 37 U.S.C. 
Number _ Subject sections 
37-1 (**) Pay and Allowances of the 101-1012 
Uniformed Services 
Title 38 - VETERANS’ BENEFITS .........-+-+-+--- - 978 
Memorandum 38 U.S.C. 
Number _ Subject sections 
38-1 * Veterans’ Benefits 101-5228 
Title 39 - POSTAL SERVICE. .....--.--+-+-+-++++-+.- + 984 
Memorandum 39 U.S.C. 
Number __ Subject sections 
39-1 ** Postal Service 101-5605 


lxix 


Title 40 - PUBLIC BUILDINGS, PROPERTY, AND WORKS . . 


Memorandum 


40-1 


40-2 


40-3 


40-4 


40-5 


Subject 
(a) Public Buildings, Grounds, 
Parks, and Wharves in District 


of Columbia 
(b) Capitol Building and Grounds 


Public Buildings and Works Generally 
(a) Declaration of Taking Act 

(b) Miller Act 

(c) Davis-Bacon Act 


(a) The Public Property 

(b) The Contract Work Hours and 
Safety Standards Act 

(c) Acquisition of Sites For and 
Construction of Public Buildings 

(d) Emergency Public Works and 
Construction Projects 

(e) Non-Federal Public Works 


(**) Management and Disposal of 


Government Property (Part of the 
Federal Property and Administrative 
Services Act of 1949) 


(a) Construction, Alteration, and 
Acquisition of Public Buildings 

(b) Safety Standards for Motor 
Vehicles 

{c) Government Losses in Shipment 

(d) General Services Administration 

(e) Alaska Communications Disposal 

(£) Alaska Federal-Civilian Energy 
Efficiency Swap 

(g) National Visitor Center Facil- 
ities, Union Station Redevelop- 
ment 

(h) Capitol and White House Pennsyl- 
vania Avenue Development 


1xx 


- = - 991 
40 U.S.C. 


sections 
13a-136 


161-223 


253-298d 
258a-258e 
270a-270f£ 
276a-276a-5 


301-319c 
327-333 
345b-357 
421-435 
460-462 


471-544 


601-616 
701-703 
721-729 
751-761 
771-792 
795-7954 


801-851 


871-885 


(1) Appalachian Regional Development App. 1-405 


Act 


General Provisions Pertaining 


to Public Contracts 


Memorandum 
Number _ 
41-1 
kk 
* 
* 
41-2 - 
* 
Ti 42 - Pl 
Memorandum 
Nun nber 
42-1 - 
42-2 ae 


(a) The Buy American Act 

(b) Section 3709 of the Revised 
Statutes 

(c) Anti-Deficiency Acts 

(d) The Public Contracts Act 
(Walsh-Healey Act) 

(e) Blind-made Products 

(£) Anti-Kickback Act 


(a) Termination of War Contracts 

(b) Procurement Procedures 

(c) Judicial Review of Adminis- 
trative Decisions 

(d) Service Contract Labor 
Standards 

(e) Office of Federal Procurement 
Policy 

(f) Contract Disputes 


IC HEAL! ARE «+ / e + e 


Subject 


(a) Public Health Service 
(b) Sanitation and Quarantine 
(c) Children’s Bureau 


Public Health Service 


10a-10d 
5 


11, 12 
35-45 


46-48c 
51-54 


101-125 
251-260 
321-322 
351-358 
401-419 


601-613 


- + 1045 


42 U.S.C. 
sections 
26-27 


88-112 
191-194 


201-300cc-15 


42-3 


42-4 


42-5 


42-6 


42-7 


42-8 


42-9 


42-10 


42-11 


* Social Security 


* (a) 
(**) (b) 


- (ec) 
* (a) 
*  (b) 
* (a) 
* (b) 
- (a) 
(**) (b) 
- (ec) 
xx (da) 
* (e) 


Low-Income Housing 

Slum Clearance, Urban Renewal, 
and Farm Housing 

Housing of Persons Engaged in 
National Defense 


Compensation for Disability or 
Death to Persons Employed at 
Military, Air, and Naval Bases 
Outside United States (the 
Defense Base Act) 

Compensation for Injury, Death, 
or Detention of Employees of 
Contractors with United States 
Outside United States 


School Lunch Programs 
Child Nutrition 


Reciprocal Fire Protection 
Ag: ements 

Nat ».nal Science Foundation 
Contracts for Scientific and 
Technological Research 
Youth Medals 

Water Resources Planning 


(**) Elective Franchise 


* Civil Rights Commission 


* Civil Rights 


(**) (a) 
-  (b) 


Privacy Protection 


Indian Hospitals and Health 
Facilities 


Llxxii 


301-1397e 


1404a-1440 
1441-14900 


1501-1594£ 


1651-1654 


1701-1717 


1751-1769e 
1771-1789 
1856-1856d 


1861-1887 
1900-1900b 


1921-1926 
1962-1962d 
-20 


1971-1974e 


1975-1975£ 


1981-2000h-6 


2000aa- 
2000aa-12 
2001-2005f£ 


42-12 


(e*) 


(#*) 


(c) 
(da) 
(e) 
(f£) 
(g) 


(h) 


(i) 
(3) 
(k) 


Development and Control of 
Atomic Energy 

Disposal of Atomic Energy 
Communities 

Federal Flood Insurance 
National Space Program 
National Space Grant College 
and Fellowship Program 

Loan Services of Captioned 
Films and Educational Media 
for Handicapped 

Public Works Acceleration 
Program 

Third Party Liability for 
Hospital and Medical Care 
Economic Opportunity Program 
Work-Study Programs 

Native American Programs 
Legal Services Corporation 
Programs for Older Americans 
Community Facilities and 
Advance Land Acquisition 
Public Works and Economic 
Development 

Soil Information Assistance for 
Community Planning and Resource 
Development 

Demonstration Cities and 
Metropolitan Development 
Program 


Narcotic Addict Rehabilitation 
Department of Health and Human 
Services 

Department of Housing and Urban 
Development 

Fair Housing 

Juvenile System Improvement 
National Housing Partnerships 
National Flood Insurance 

Design and Construction of 
Public Buildings to Accommodate 
Physically Handicapped 

Advisory Committee on 
Intergovernmental Relations 
National Environmental Policy 
Environmental Quality Improve- 
ment 


Ixxiii 


2011-2296 
2301-2394 
2414(e) 
2451-2484 
2486-24861 


2495 


2641-2643 
2651-2653 


2751-2756a 
2991-2992d 
2996-29961 
3001-3058d 
3101-3108 


3121-3245 
3271-3274 
3331-3339 


and 
3371-3374 


3401-3441 
3501-3514 


3531-3545 


3601-3631 
3711-3797 
3931-3941 
4001-4128 
4151-4157 


4271-4279 


4321-4370b 
4371-4375 


42-13 ak 


(a) 
(b) 
(a) 
(2) 
(h) 
(i) 
() 


(k) 
(1) 


(m) 


(n) 
(o) 


(p) 
(q) 
(r) 


Environmental Pollution Study 
National Urban Policy and New 
Community Development 
Comprehensive Alcohol Abuse 
and Alcoholism Prevention, 
Treatment, and Rehabilitation 
Program 

Uniform Relocation Assistance 
and Real Property Acquisition 
Policies for Federal and 
Federally Assisted Programs 
Intergovernmental Personnel 
Program 

Lead Based Paint Poisoning 
Prevention 

Noise Control 

Domestic Volunteer Service 


Child Abuse Prevention and 
Treatment and Adoption Reform 
Disaster Relief 

Community Development 
Manufactured Home Construction 
and Safety Standards 

Solar Energy 

duvenile Justice and Delin- 
quency Prevention 

Development of Energy Sources 
Nonnuclear Energy Research and 
Development 

Programs for Persons with 
Developmental Disabilities 

Age Discrimination in Federally 
Assisted Programs 

Energy Conservation 

National Petroleum Reserve in 
Alaska 

Science and Technology Policy, 
Organization and Priorities 
Public Works Employment 


Energy Conservation and Resource 


Renewal 

Solid Waste Disposal 
Energy Extension Service 
Department of Energy 
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4391-4395 
4501-4503 


4541-4594 


4601-4655 


4701-4772 
4821-4846 
4901-4918 
4951-5085 
§101-5117da 
5121-5201 
5301-5320 
5401-5426 


5501-5594 
5601-5778 


5801-5891 
5901-5920 


6000-6083 
6101-6107 


6201-6422 
6501-6508 


6601-5685 


6701-6736 
6801-6892 


6901-6992k 
7001-7011 
7101-7375 


42-14 


42-15 


Air Pollution Prevention and 
Control 

Earthquake Hazards Reduction 
Uranium Mill Tailings Radiation 
Control 

Congregate Housing Services 
Neighborhood and City 
Reinvestment, Self-Help and 
Revitalization 

National Energy Conservation 
Policy 

Powerplant and Industrial Fuel 
Use 

Emergency Energy Conservation 
Low-Income Energy Assistance 
United States Synthetic Fuels 
Corporation 


Biomass Energy and Alcohol Fuels 


Acid Precipitation Program and 
Carbon Dioxide Study 

Ocean Thermal Energy Conversion 
Research and Development 

Ocean Thermal Energy Conversion 
Wind Energy Systems 

Magnetic Fusion Energy 
Engineering 


Mental Health Systems 
Comprehensive Environmental 
Response, Compensation, and 
Liability 

Nuclear Safety Research, 
Development, and Demonstration 
Community Services Programs 
Community Services Block Grant 
Program 

Consumer-Patient Radiation 
Health and Safety 

Nuclear Waste Policy 

Water Resources Research 
Family Violence Prevention 

and Services 

Emergency Federal Law 
Enforcement Assistance 

victim Compensation and 
Assistance 

State Justice Institute 
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7401 et seq. 


7701-7706 
7901-7942 


8001-8010 
8101-8146 
8201-8287c 
8301-8484 
8501-8541 
8621-8629 
8719 


8801-8871 
8901-8912 


9001-9009 
9101-9168 


9201-9213 
9301-9312 


9401-9522 
9601-9675 
9701-9708 


9801-9887 
9901-9912 


10001-10008 
10101-10226 
10301-10309 
10401-10413 
10501-10513 
10601-10605 


10701-10713 


* (m) Protection and Advocacy for 10801-10851 
Mentally I1l Individuals 

* (n) Child Development Associate 10901-10905 
Scholarship Assistance Program 

* (o) Emergency Planning and Community 11001-11050 
Right-to-Know 

* (p) Encouraging Good Faith 11101-11152 
Professional Review Activities 

- (q) Alzheimer’s Disease and Related 11201-11294 
Dementias Services Research 


* (x) Homeless Assistance 11301-11472 
* (s) Enterprise Zone Development 11501-11505 
- (t) International Child Abduction 11601-11610 
Remedies 
- (u) Native Hawaiian Health Care 11701-11710 
* (v) Drug Abuse Education and 11801-11851 
Prevention 
* (w) Public Housing Drug Elimination 11901-11925 
* (x) Renewable Energy and Energy 12001-12007 
Efficiency Technology 
Competitiveness 
Title 43 ~- PUBLIC LANDS ..........2.4.24.4 +2464. . 1233 
Memorandum 43 U.S.C. 
Number Subject sections 
43-1 * Public Lands 1-2012 


Title 44 ~ PUBLIC PRINTING AND DOCUMENTS ......... 1240 


Memorandum 44 U.S.C. 

Number Subject sections 

44-1 * Public Printing and Documents 101-3703 
Ixxvi 


Ti =. oe il wl we ew me es 


Memorandum 
Subject 
45-1 * Railroads 
Ti - Cb 6 Se et we we ww we ew 
Memorandum 
Number _ Subject 
Prefatory Comment 
46-1 (**) Vessels and Seamen (Subtitle II) 
46-2 * Maritime Liability (Subtitle III) 
46-3 - (a) Oath of Ownership 
- (b) Clearance and Entry 
* (c) Tonnage Duties 
- (d) Discriminating Duties 
and Reciprocal Privileges 
- (e) Boarding Vessels Before 
Inspection 
- (£) Limitation of Vessel 
Owner’s Liability 
46-4 * The Nicholson Act 
46-5 * The Coastwise Laws 
46-6 - (a) Regulation of Vessels 


ixxvii 


- + 1246 


45 U.S.C. 
sections 


1-1214 


2010-14702 
30101-30343 
46 Appendix 
U.S.C secs. 


42 
91-113 
121-135 
141-146 
163 


181-196 
251 


289, 883, 
and others 


in Domestic Commerce 303-336 
- (b) Passports and Papers of 
Vessels Engaged in Foreign 
Commerce 354-355 
(c) Inspection of Steam Vessels 441-446(c) 
(d) Transportation of Passengers 
and Merchandise by Steam 


Vessels 466c 
(**) (e) Merchant Seamen 674-677, 688 
- (f£) Wrecks and Salvage 721-7384 
(**) (g) Admiralty and Maritime 
Jurisdiction 740 
(**) (h) Suits in Admiralty 741-752 
(**) (i) Death on the High Seas 761-767 
- (3) Suits in Admiralty 
against the U.S. 781-790 
46-7 * The Shipping Act, 1916 801-842 
* The Intercoastal Shipping Act, 1933 843-848 
46-8 * (a) The Merchant Marine Act, 1920 861-889 
- (b) The Merchant Marine Act, 1928 891-891x 
46-9 * The Merchant Marine Act, 1936 1101-1295g 
46-10 - (a) Carriage of Goods by Sea 1300-1315 
(**) (b) Safe Containers for 
International Cargo 1501-1507 
- (c) Maritime Administration 1601-1610 
(**) (d) International Ocean Commerce 
Transportation 1701-1721 
| - (e) International Maritime 
and Port Security 1801-1809 
(**) (£) Maritime Drug Law Enforcement 1901-1904 
- (¢g) Merchant Marine Decorations 
and Medals 2001-2007 
= 47 - ICATI Be a) Sa te ee, ee we ee we TSO 
Memorandum 47 U.S.C. 
Number ___ Subject sections _ 


Prefatory Comment 


xxviii 


(a) Telegraphs 9-17 
(b) Submarine Cables 21-39 


The Communications Act of 1934 151-613 


The Communications Satellite Act 
of 1962 701-757 


Title 48 - TERRITORIES AND INSULAR POSSESSIONS ....-- - 1342 


Memorandum 
Number _ 


+ tt 


* 


48 U.S.C. 
Subject gections 
(a) Puerto Rico 731-916 
(b) The Virgin Islands 1392-1408e 
(c) Guano Islands 1411-1419 
(d) Guam 1421-1428e 
Territorial Provisions of a (a) 1451- 
General Nature 1452 (with 
comments 


on other 
sections 
recently 


repealed) 
(b) 1469a 
through 
1470a 
(c) 1489, 
1491-1492 
(a) Alien Owners of Land 1501-1512 
(b) The Virgin Islands 1541-1645 
(c) Eastern (American) Samoa 1661-1669 
(d) Trust Territory of the 1681-1695 
Pacific Islands 
Conveyance of Submerged Lands 1704-1708 


to the Territories 


lxxix 


48-5 * Delegates to Congress 1711-1735 


i = TAT. ee ea a a ee a er a a |! 
Memorandum 49 U.S.C. 
Number __ Subject sections _ 

Prefatory Comment 
49-1 (**) (a) Department of Transportation 101-526 
- (b) Motor Carrier Safety 3101-3104 
49-2 * Interstate Commerce 10101-11917 
49 U.S.C. 
App. 
sections 
49-3 * (a) Bills of Lading 81-124 
- (b) Inland Waterways Transportation 142 
- (c) Air Commerce 211-213, 231 
** (d) Contraband Seizure 781-789 
- (e) International Aviation 
Facilities 1151-1160 
-  (f£) Medals of Honor 1201-1203 
49-4 * Federal Aviation Program 1301-1557 
49-5 * Urban Mass Transportation 1601-1621 
49-6 - (a) Department of Transportation 1652£-1659 
- (b) Natural Gas Pipeline Safety 1671-1687 
- (c) Aviation Facilities 
Expansion and Improvement 1704-1743 
* (d) Hazardous Materials Trans- 
portation 1801-1819 
* (e) National Transportation 
Safety Board 1901-1907 
- (£) Hazardous Liquid Pipeline 
Safety 2001-2015 
1xxx 


(g) 
(h) 


(a) 
(b) 
(c) 
(da) 
(e) 


(**) (£) 


+e 1 


Memorandum 
Number 


50-1 - (a) 


- (s) 
(**) (bt) 


Airport and Airway Improvement 


Abatement of Aviation Noise 
Aviation Noise Policy 


Commercial Motor Vehicles 
Public Airports 

Motor Carrier Safety 
Commercial Space Launch 
Commercial Motor Vehicle 
Safety 

Sanitary Food Transportation 


Title 50 - WAR AND NATIONAL DEFENSE ...... - 


Subject 


Council of National Defense 
Alien Enemies 

Atomic Weapons and Special 
Nuclear Materials Information 
Rewards 

Arsenals, Armories, Arms, and 
War Material Generally 
Helium Gas 

Vessels in Territorial Waters 
of the United States 
Insurrection 

National Security 

National Industrial Reserves 
Air-Warning Screen 

Guided Missiles 

Wind Tunnels 

Internal Security 

Gifts for Defense Purposes 
National Defense Contracts 
Chemical and Biological 
Warfare Program 

War Powers Resolution 
National Emergencies 
International Emergency 
Economic Powers 

Foreign Intelligence Surveil- 
lance 
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2101-2125 
2151-2158 


2201-2227 


2301-2316 
2401-2461 
2501-2521 
2601-2623 


2701-2716 
2801-2812 


- + 1404 


50 U.S.C. 
sections _ 


1-6 
21-24 


47a-47f£ 


82, 98-100a 
167-167n 


191-198 
205-226 
401-432 
451-455 
491 
501-504 
511-524 
781-858 
1151-1156 
1431-1435 


1511-1521 
1541-1548 
1601-1651 
1701-1706 


1801-1811 


50-2 


(**) (a) Trading With the Enemy Act of 


* 
* 


(b) 


1917 

Office of Selective Service 
Records 

Military Selective Service Act 
Soldiers’ and Sailors’ Civil 
Relief Act of 1940 

National Emergency and War 
Shipping Acts 

Surplus Property Act of 1944 
Sale of Surplus War-Built 
Vessels 

Stabilization of Economy and 
Commodity Prices 

Disposal of Government-Owned 
Rubber-Producing Facilities 
American-Japanese Evacuation 
Claims 

War Claims 

Defense Production Act 
Domestic Minerals Program 
Extension 

Civil Defense 

World War II License 
Agreements 

Export Regulation 


Ixxxii 


50 U.S.C. 
App. 
sections _ 


1-44 
321-330 
451-473 
501-591 
1291-1294 
1622-1622c 
1735-1745 
1911-1919 
1941-1941u 
1981-1987 
2001-2017p 
2061-2169 
2181-2183 
2251-2303 
2371 


2401-2420 


Title 1 - GE PROV: 


- Contains nothing of substantial interest to the territories or 
the Trust Territory. 


Memorandum 1 U.S.C. 
Number ___ Subject sections 
1-1 - (a) Rules of Construction 1-6 
- (b) Acts and Resolutions 101-114 
- (c) Code of Laws of the United 201-213 
States 


Comment: 


Memorandum No. 1-1 
July 1985 


Title 1 of the United States Code 
General Provisions 


(a) Rules of Construction 
Title 1, Chapter 1 (1 U.S.C. 1-6) 


(b) Acts and Resolutions 
Title 1, Chapter 2 (1 U.S.C. 101-114 


(c) Code of Laws of the United States 
Title 1, Chapter 3 (1 U.S.C. 201-213) 


Title 1, entitled "General Provisions", is both unusually 


slim and peculiarly free of provisions of interest in this 
study. Nothing contained in it poses a material problem to 
any of the territories or the Trust Territory, and no 
provision requires legislative attention. 


Discussion: (a) Chapter 1 of Title 1 contains Rules of 
Construction (1 U.S.C. 1-6), and provides definitions and 
other aids to determining the meaning of Acts of Congress. 
Two definitions warrant a passing mention: 


-- The term "county" is defined to include a parish “or 
any other equivalent subdivision of a State or Territory 
of the United States" (1 U.S.C. 2), so a very strict 
constructionist might conclude that the term does not 
include a political subdivision (e.g., a municipality) of 
a "territory". (The report of the Northern Marianas 
Federal Laws Commission notes, not very helpfully, that 
if municipalities in Guam are "counties under this 
definition, then so too are municipalities in the 
Northern Marianas, pursuant to section 502(a)(2) of the 
Covenant.) The matter is not of great moment, however, 
because Federal statutes that use the term "county" ina 
material way generally define the term for the purpose of 
that particular Federal statute. But if a decision-maker 
were forced to turn to 1 U.S.C. 2 for help, it is 


probable that under the rule of Puerto Rico v. Shell Co. 
(302 U.S. 253 (1937)), a "Territory" would be viewed as 
including a "territory", if in the context that 


Memorandum No. 1-1 


Congressional purpose could reasonably be inferred. 
Almost certainly, it could. 


-- The term "products of American fisheries" is defined 
to exclude fish or fish products that are "produced in a 
foreign country" with the use of laborers "who are not 
residents of the United States" (1 U.S.C. 6). One might 
suppose that would go without saying. The matter is 
mentioned here because of the unusual concern in all of 
the territories about anything pertaining to ocean 
fishing. Again, however, the laws of special interest to 
the territories on this subject contain their own 
definitions of key terms. 


(b) Chapter 2 on Acts and Resolutions (1 U.S.C. 101- 
114) describes certain procedures pertaining to the enactment, 
publication, and evidentiary effect of Acts of Congress. It 
contains nothing of peculiar importance to the territories 
except for the references to geographic areas in connection 
with evidentiary effects in the courts, viz, 


-- Under 1 U.S.C. 112, the Statutes at Large are "legal 
evidence . . . in all the courts of the United States 
+ . . and the Territories and insular possessions of the 
United States." 


-- The same effect is given, under 1 U.S.C. 112a, in the 
same courts to the compilation entitled "Treaties and 
Other International Agreements." 


-- But under 1 U.S.C. 113, earlier editions of United 
States laws and treaties constitute merely "competent 
evidence" of such laws and treaties in the courts "of the 
United States, and of the several States". The absence 
of a reference to the territories or insular possessions 
in this section is explainable in light of the date of 
enactment of the law from which this section of the Code 
is derived (1846). It is unlikely to pose a problem in 
the territories, however, inasmuch as pre-1846 versions 
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of Federal laws and treaties are almost certainly not in 
vogue in the territories. 


(c) Chapter 3 concerns the Code of Laws of the United 

(1 U.S.C. 201-213), its preparation, content, and 
distribution, and is of interest only to the extent that the 
evidentiary effect of the Code (which is prima facie evidence 
of U.S. law) is stated as applying in "all courts, tribunals, 
and public offices of the United States . . . and of each 
State, Territory, or insular possession of the United States" 
(1 U.S.C. 204). 


The exclusion of references to the courts of or in the Trust 
Territory in all of the sections discussed above presents no 
significant problem. Those courts are already quasi-foreign, 
and are likely soon to be more so upon termination of the 
Trusteeship Agreement. Title 1 was enacted into positive law 
in 1947, about two weeks before the Trusteeship Agreement was 
approved by the U.S. Government, so it is unsurprising that 
there is no reference to the Trust Territory in any part of 
Title 1. 


Conclusion: Title 1 requires no modification to meet the 
particular needs of the territories or the Trust Territory. 


Federal agency comments: None have been sought, because none 
appear to be required. 


Title 2 - THE CONGRESS 


- Contains nothing of substantial interest to the territories or 
the Trust Territory. 


** Contains recommendations for changes in the law. 


Memorandum 2 U.S.C. 
Number Subjec sections 
2-1 - (a) Election of Senators and 1-9 
Representatives 
- (b) Organization of Congress 21-30 
- (c) Compensation and Allowances 31-59d 


of Members 
- (d) ‘Officers and Employees of Senate 60-1-130d 
and House of Representatives 


- (e) Library of Congress 131-176 

- (£) Congressional and Committee 190d-199 
Procedure; Investigations 

- (g) Regulation of Lobbying 261-270 

- (h) Office of the Legislative Counsel 271-282e 

- (i) Office of the Law Revision Counsel 285-285g 

- (3) Legislative Classification Office 286-286g 

- (k) Office of the Parliamentarian of 287-2874 
the House of Representatives 

- (1) Office of Senate Legal Counsel 288-288n 

m 


) 

) Classification of Employees of the 291-303 
House of Representatives 

- (n) Payroll Administration in House of 331-336 


Representatives 
- (0) Commission on Executive, 351-361 
Legislative, and Judicial Salaries 
- (p) Contested Elections 381-396 
- (q) Joint Committee on Congressional 411-417 
Operations 
** (r) Federal Election Campaigns 431-455 
- (s) Office of Technology Assessment 471-481 
- (t) Congressional Mailing Standards 501-502 
- (u) Congressional Budget Office 601-605 
- (v) Congressional Budget and Fiscal 621-661 
Operations 
- (w) Impoundment Control 681-688 
- (x) Legislative Personnel Financial 701-709 
Disclosure Requirements 
- (y) Congressional Awards Program 801-808 


Memorandum No. 2-1 
August 1985 


Subject: Title 2 of the United States Code 
The Congress 


Note: For a discussion of the laws pertaining to the offices of 
Delegate from the Virgin Islands, Guam, and American Samoa, 
and of the nonrepresentation of the Northern Marianas, see 
Memorandum No. 48-5. 


(a) 


(b) 


(c) 


(d) 


(e) 


(£) 


(g) 


(h) 


(i) 


(3) 


(k) 


Election of Senators and Representatives 
Title 2, Chapter 1 (2 U.S.C. 1-9) 


Organization of Congress 
Title 2, Chapter 2 (2 U.S.C. 21-30) 


Compensation and Allowances of Members 
Title 2, Chapter 3 (2 U.S.C. 31-59d) 


Officers and Employees of Senate and House of 
Representatives 
Title 2, Chapter 4 (2 U.S.C. 60-1 - 130d) 


Library of Congress 
Title 2, Chapter 5 (2 U.S.C. 131-176) 


Congressional and Committee Procedure; 
Investigations 
Title 2, Chapter 6 (2 U.S.C. 190d-199) 


Regulation of Lobbying 
Title 2, Chapter 8A (2 U.S.C. 261-270) 


Office of the Legislative Counsel 
Title 2, Chapter 9 (2 U.S.C. 271-282e) 


Office of the Law Revision Counsel 
Title 2, Chapter 9A (2 U.S.C. 285-285g) 


Legislative Classification Office 
Title 2, Chapter 9B (2 U.S.C. 286-2869) 


Office of the Parliamentarian of the House of 
Representatives 
Title 2, Chapter 9C (2 U.S.C. 287-287d) 


(m) 


(n) 


(o) 


(p) 


(q) 


(r) 


(s) 


(t) 


(u) 


(v) 


(w) 


(x) 


(y) 
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Office of Senate Legal Counsel 
Title 2, Chapter 9D (2 U.S.C. 288-288n) 


Classification of Employees of the House of 
Representatives 
Title 2, Chapter 10 (2 U.S.C. 291-303) 


Payroll Administration in House of Representatives 
Title 2, Chapter 10A (2 U.S.C. 331-336) 


Commission on Executive, Legislative, and Judicial 
Salaries 
Title 2, Chapter 11 (2 U.S.C. 351-361) 


Contested Elections 
Title 2, Chapter 12 (2 U.S.C. 381-396) 


Joint Committee on Congressional Operations 
Title 2, Chapter 13 (2 U.S.C. 411-417) 


Federal Election Campaigns 
Title 2, Chapter 14 (2 U.S.C. 431-455) 


Office of Technology Assessment 
Title 2 Chapter 15 (2 U.S.C. 471-481) 


Congressional Mailing Standards 
Title 2, Chapter 16 (2 U.S.C. 501-502) 


Congressional Budget Office 
Title 2, Chapter 17 (2 U.S.C. 601-605) 


Congressional Budget and Fiscal Operations 
Title 2, Chapter 17A (2 U.S.C. 621-661) 


Impoundment Control 
Title 2, Chapter 17B (2 U.S.C. 681-688) 


Legislative Personnel Financial Disclosure 
Requirements 
Title 2, Chapter 18 (2 U.S.C. 701-709) 


Congressional Award Program 
Title 2, Chapter 19 (2 U.S.C. 801-808) 
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Comment: Except for the Federal Election Campaign Act, the laws 
codified in Title 2, all of which pertain to the Congress and 
its operations, require no change to meet the needs of the 
territories. The Trust Territory is almost wholly unaffected 
by them. The Federal Election Campaign Act, however, contains 
an anomaly (discussed below at (r)) by which American Samoans 
residing in Samoa are barred from contributing to campaigns 
for election of their own Delegate to the Congress--and the 
Act should be amended to eliminate that unreasonable result. 


Discussion: (a) Laws dealing with the Election of Senators and 
Representatives (2 U.S.C. 1-9) are generally inapplicable to 
the territories, and will remain so for as long as the 
territories are represented in the Congress by nonvoting 
delegates. (See Memorandum No. 48-5 for a discussion of the 
laws providing for Delegates to the Congress from Guam and the 
Virgin Islands (48 U.S.C. 1711-1715), and from American Samoa 
(48 U.S.C. 1731-1735), as well as a brief discussion of the 
lack of representation in the Congress from the Northern 
Marianas.) The statutes that appear here concern such matters 
as the time of elections, the certification of the results, 
reapportionment, and the filling of vacancies. The vacancy 
provision (2 U.S.C. 8), dating from 1872, applies to Delegates 
from the "Territories", but one need not wonder whether it is 
applicable to the present "territories" because the matter is 
dealt with by later superseding laws, explicitly applicable to 
them, which clearly control (48 U.S.C. 1712, 1732). 


(b) The Chapter on the Organization of Congress (2 
U.S.C. 21-30) contains no provisions of unusual interest or of 
doubtful applicability to the territories. It deals with such 
matters as oaths of Members, organization of the houses, and, 
at great length, the preparation and distribution of 
parliamentary precedents of the House of Representatives. One 
section might give rise to concern, but it would be misplaced: 
at 2 U.S.C. 25b there are set out at length those particular 
Federal laws that pertain to compensation, allowances, and 
benefits of members and that are by that section made to apply 
to the Delegate from the District of Columbia. No comparable 
provisions appear in the Code for the Delegates from the 
territories. The matter is, however, sufficiently dealt with 
in the laws authorizing the territorial Delegates, for they 
provide that the Delegates are to receive the same 
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compensation, allowances, and benefits as Members of the House 
(until the Rules of the House are changed to make other 
provisions for them), and that they are entitled to the same 
privileges and immunities as have been or are hereafter 
granted to the Resident Commissioner for Puerto Rico (48 
U.S.C. 1715, 1735). Nothing further is required. 


(c) Laws pertaining to Compensation and Allowances of 
Members (2 U.S.C. 31-59d) for the most part apply, by their 
explicit language, to Delegates to the Congress as well as to 
Members of the Congress. This is true, for example, of the 
statute that specifies their compensation (2 U.S.C. 31); of 
the statutory ceiling on outside earnings (2 U.S.C. 31-1); of 
the law specifying the time of payment of salaries (2 U.S.C. 
35); and of the mileage and stationery allowances (2 U.S.C. 
43, 46b). 


Some other laws pertaining to various allowances, however, do 
not on their face apply to Delegates from the territories: 
e.g., the postage stamp allowance (2 U.S.C. 42), certain 
telephone allowances (2 U.S.C. 46g-1), and home district 
office allowances (2 U.S.C. 57). But these laws present no 
problem, because the laws authorizing Delegates from the 
Virgin Islands, Guam, and Samoa in effect define the Delegates 
as "Members" of Congress for Purposes of all allowances and 
benefits (48 U.S.C. 1715, 1735). 


y Although not pertinent to the particular purpose of this 


study, two statutes that appear in this chapter of Title 2 cannot 
be overlooked by any reader possessing either curiosity or capacity 
for surprise. At 2 U.S.C. 39 there appears the codification of an 
1856 law that provides in pertinent part: 


The Secretary of the Senate and Sergeant at Arms of the 
House . . . shall deduct from the monthly payments . . . 
of each Member or Delegate the amount of his salary for 
each day that he has been absent from the Senate or 
House . . . unless such Member or Delegate assigns as the 
reason for such absence the sickness of himself or of 
some member of his family. 
(continued...) 
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(a4) A vast number of laws are collected under the 
heading Officers and Employees of n. ni H 
Re n (2 U.S.C. 60-1 - 130d), but none presents a 
problem to the territories. The laws here codified deal very 
largely with the appointment, compensation, and allowances of 
the whole range of employees of the Legislative Branch--from 
the President pro tempore of the Senate to Congressional pages 
--and some deal also with the procurement and disposal of 
Legislative Branch property. Some few appear on their face 
not to cover the territories and their Delegates, e.g., the 
law authorizing the hiring of “student Congressional interns" 
refers to Members and the Resident Commissioner from Puerto 
Rico only (2 U.S.C. 60g-2)--but this is readily explainable in 
light of the date of enactment of the law, 1966, when there 
were no longer any Delegates from the former incorporated 
territories, but before they existed for the unincorporated 
territories. In any event, the latter suffer no deprivation 
because of this limited language, either here or elsewhere in 
this Chapter 4, because they are entitled to all allowances 
and benefits of "Members" of Congress under their own 
authorizing laws (48 U.S.C. 1715, 1735). 


In connection with all provisions that appear likely to 
matter, the territories are properly comprehended: withhold- 
ing of territorial income taxes from Congressional salaries is 


YV(...continued) 


This law, which must encourage either dissembling or total 
inattention to its existence, cannot easily be viewed as dead. It 
was amended as recently as 1981. 


More succinct, if no less surprising, is the following 1868 law 
that appears at 2 U.S.C. 41 and reads in its entirety: 


No Member or Delegate is entitled to any allowance for 
newspapers. 
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authorized (2 U.S.C. 60e-1b(2));2/ the salaries of staff of 
suddenly departed Members, including territorial Delegates, 
continue for a time (2 U.S.C. 92d); offices in home districts 
may be leased, furnished, and draped by the General Services 
Administration, whether in the States or territories (2 U.S.C. 
122g(3)); and Congressional employees may, without suffering 
a reduction in pay, serve as jurors or (if the U.S. ora 
constituent government is a party) as a witness in a court 
proceeding in the States, the territories, or the Trust 
Territory (2 U.S.C. 130b(b)). 


The chapter contains one surprise: nowhere, it appears, isa 
citizenship requirement imposed as a condition of 
Congressional employment. (This conclusion is fortified by a 
computer-search, conducted by the staff of the Northern 
Marianas Federal Laws Commission, which found also no 
citizenship requirement anywhere in Title 2, except for the 
provision appearing at 2 U.S.C. 441e, which is discussed below 
at (r).) The kind of problem sometimes posed, therefore, for 
Samoa does not arise here. 


(e) The laws pertaining to the Library of Congress (2 
U.S.C. 131-176) provide for its establishment and programs. 
With a single, essentially obsolete exception, none are of 
special interest to the territories, and none impose 
limitations that could be significant to them. There are no 
citizenship requirements imposed in these statutes for 
employment by the Library--"fitness" (not further defined) 
being the sole criterion for employment (2 U.S.C. 140)--and 
indeed, aliens with special qualifications can be employed in 
limited numbers and under particular circumstances (2 U.S.C. 
169). 


The sections that have geographic implications are few. Two 
that do, pertaining to the availability of various materials 


2/ The tax withholding law was enacted before the enactment of 


legislation providing a Delegate for American Samoa, so Samoa 
not mentioned at 2 U.S.C. 60e-1b(2). But the Samoan Delegate 
nevertheless covered because of the general provision appearing 
48 U.S.C. 1735. 
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for the blind and other physically handicapped (2 U.S.C. 135a, 
135a-1), provide for this service in the "possessions" as well 
as the States. But one other, being the "exception" referred 
to above, does involve a service not available beyond the 
States. Under 2 U.S.C. 164, which is a 1927 law, the 
Librarian of Congress is directed to prepare biennially an 
index to legislation of each of the States, enacted during 
that biennium, with a supplement containing "the more 
important legislation of the period". The Library of Congress 
advises informally that no such index has been prepared for 
the last 25 years, because no appropriations have been made 
(under 2 U.S.C. 165) for the purpose, and the inference has 
thus been drawn that the Congress no longer believes such a 
service would have value. While it would almost certainly be 
of some value if reliable and current information on 
territorial (and Trust Territory) laws were readily available 
in Washington, this law is not a_ useful vehicle for 
accomplishing it. 


(£) Laws concerning Congressional and Committee 
Procedure; Investigations (2 U.S.C. 190d-199) relate to such 
matters as legislative reviews by standing committees, the 
barring of certain private bills, and special procedures for 
appropriations committees. None is pertinent to this study, 
except for the provision concerning the serving of Congres- 
sional subpoenas for the taking of testimony (2 U.S.C. 190m). 
That law provides for service by the U.S. Marshall for the 
district in which the party subject to the subpoena is found-- 
a potential problem in Samoa, where there is no U.S. Marshall 
and no Federal judicial district. The issue is almost 
certainly academic, because one can suppose that in the event 
service in Samoa were important, a way would be found to do 
it, perhaps by using a Marshall from Hawaii. 


(g) The Federal Requlation of Lobbying Act 2 U.S.C. 
261-270), requiring the registration of lobbyists and imposing 
upon them various requirements as _ to recordkeeping and 
reporting, presents no matters of particular interest to the 
territories. 


(h) The laws creating the Office of the Legislative 
Counsel (2 U.S.C. 271-282e), one such office for each House of 


12 


Memorandum No. 2-1 


the Congress, for the principal purpose of providing 
legislative drafting services, contain no provisions of 
particular interest to the territories. Services on the House 
side are available to “mM bers", and are thus available to 
territorial Delegates under 48 U.S.C. 1715 and 1735. 


(i) The Office of the Law Revision Counsel (2 U.S.C. 
285-285g), which is charged essentially with the preparation 
of the U.S. Code, is of no special moment to the territories. 


(j) The Legislative Classification Office (2 U.S.C. 
286-2869), created in 1974, is required to establish and 
maintain "a system linking Federal programs and expenditures 
to the authorizing statutes, and showing the committee 
jurisdiction for each authorization" (2 U.S.C. 286a). The 
jurisdiction of the Office is of great interest to the 
territories, but its charge, as embodied in these laws, is 
not. 


(k) The law creating the Office of the Parliamentarian 
of the House of Representatives (2 U.S.C. 287-287d) contains 
no provisions of interest in this study. 


(1) The laws establishing the Office of Senate Legal 
Counsel (2 U.S.C. 288-288n), which is empowered to defend the 
Senate, its committees, its Members, and its employees in 
certain circumstances, and to institute certain civil actions, 
are of no particular relevance to the territories. 


(m) The Classification of Employees of the House of 
Representatives (2 U.S.C. 291-303) provides a personnel system 
for particular employees of the House (2 U.S.C. 292), but does 
not apply to staff employees of Members or of Committees. It 
contains no provisions of special interest to the territories. 


(n) Payroll Administration in House of Representatives 
(2 U.S.C. 331-336) contains assorted provisions concerning 
House pay allowances, some of which expressly apply to Members 
of the House and the Resident Commissioner from Puerto Rico 
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only (e.g., 2 U.S.C. 332). But because the Delegates from the 
Virgin Islands, Guam, and Samoa are generally entitled to the 
same benefits as "Members" (48 U.S.C. 1715, 1735), they suffer 
no deprivations under this Chapter. 


(o) The Commission on Executive, Legislative, and 
Judicial Salaries (2 U.S.C. 351-361), popularly known as the 
"Quad"(rennial) Commission, is directed to review pay rates 
for highly-placed personnel of the Federal Government every 
four years and to report the results to the President. The 
Commission and its work have no particular relevance to the 
territories. 


(p) The occasion for and the procedures to be followed 
in the case of Contested Elections (2 U.S.C 381-396) to the 
House of Representatives are as fully applicable to the 
territories as to the States (2 U.S.C. 381(h)). 


(q) The Joint Committee on Congressional Operations (2 
U.S.C. 411-417) is charged with studying and recommending 
improvements in the organization and operation of the 
Congress. Its law contains no provision of unusual interest 
to the territories. 


(rx) The statutes concerning Federal Election Campaigns 
(2 U.S.C. 431-455) contain the requirements for disclosure of 
campaign funds in Federal elections, provide for the creation 
of the Federal Election Commission, and impose limitations on 
the amount and source of campaign contributions and of outside 
income. These laws apply as fully to elections in the 
territories of Delegates, and to the Delegates, as they do to 
the States and their Members (2 U.S.C. 431(12)). The 
provision for judicial review of constitutional questions 
arising under these laws, which vests jurisdiction in "the 
appropriate district court of the United States" (2 U.S.C. 
437(h)), could pose a question with respect to Samoa, but, 
assuming that some such questions remain for adjudication, it 
seems probable that a forum could be found for a Samoan’s 
testing if the Samoan in question is a U.S. citizen entitled 
to vote in a national election. The U.S. District Court for 
the District of Columbia has entertained constitutional 
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questions arising in Samoa (King v. Morton, 520 F.2d 1140 
(1975)). 


A "foreign national" is barred by 2 U.S.C. 441e from 
contributing money to the campaign of one running for Federal 
office, and a "foreign national" means a person who is not a 
citizen of the United States or who is not lawfully admitted 
to the U.S. for permanent residence (2 U.S.C. 441e(b)). 
Without more, that provision would have barred contributions 
by citizens of the Northern Marianas, until they achieved U.S. 
citizenship following Trusteeship termination in 1986. But 
the President, by Proclamation No. 5207 of June 7, 1984, in 
effect waived that bar as to citizens of the Northern Marianas 
prior to Trusteeship termination (see section 5(b)), so they 
became in effect "citizens of the United States" for purposes 
of 2 U.S.C. 441e(b) during that interval. They were, thus, 
enabled to contribute to campaigns for Federal office. 


But, oddly, U.S. nationals living in Samoa cannot do so. The 
effect of 2 U.S.C. 441e is to permit those Samoans who are 
U.S. nationals but not U.S. citizens--and most are nationals 
only--and who reside in the States, to contribute to the 
campaign for a candidate for the Federal office of Delegate 
from American Samoa. But those national but noncitizen 
Samoans residing in Samoa cannot. This peculiar result 
follows from the language of 2 U.S.C. 441e(b), which defines 
a "foreign national" for purposes of the Federal Election 
Campaign Act as one who is neither a U.S. citizen nor an 
individual lawfully admitted for permanent residence. 
American Samoans, who are for the most part nationals only, 
and who, as such, may under the Federal immigration laws 
travel freely to and reside in the States, are unquestionably 
"lawfully admitted." So such U.S. resident Samoans are not 
barred from making political contributions. But American 
Samoans living in American Samoa--excepting only those 
relatively few who have become naturalized as U.S. citizens-- 
are barred from contributing to the campaigns of candidates 
for the office of Delegate from American Samoa, because they 
are neither ,U.S. citizens nor U.S. residents (8 U.S.C. 
1101(a)(20), (38)). 
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This anomaly should be eliminated. As usually defined, the 
term "foreign national" would not include a noncitizen 
national of the United States in American Samoa, because U.S. 
nationals, like U.S. citizens, owe permanent allegiance to the 
United States (8 U.S.C. 1101(a)(22)). But the definition at 
2 U.S.C. 441e provides differently. The anomaly doubtless 
represents an historic accident, for the Federal Election 
Campaign Act, originally enacted in 1971, preceded by some 
years the enactment of the law providing for a Delegate from 
American Samoa (Public Law 95-556, 1978, 48 U.S.C. 1731-1735). 
The oversight should be corrected. 


When it is corrected, changes would also be required in the 
section pertaining to enforcement. While enforcement by means 
of administrative action by the Federal Elections Commission, 
including civil penalties, is available now with respect to 
transgressions in Samoa--there being no limitations in the key 
provisions that would preclude it (2 U.S.C. 437g(1)-(5))-- 
judicial enforcement is available only through action 
instituted "in the district court of the United States for the 
district in which the person against whom such action is 
brought is found, resides, or transacts business" (2 U.S.C. 
437g(6)(A)). There is no such court in American Samoa, and 
there is no district court of the United States with 
jurisdiction in Samoa. In those circumstances, the High Court 
of American Samoa might be given jurisdiction. 


(s) The Office of Technology Assessment (2 U.S.C. 471- 
481), created in 1972 as an agency of the Congress, is 
responsible for developing information concerning "the 
potential impact of technological applications" (2 U.S.C. 
471(c)(1)). No provision of its statute is of particular 
interest to the territories, but the statute does recognize 
their existence--as, for example, in the authorization for the 
Office to enter contracts in the conduct of it work with 
public agencies of the territories and possessions, as well as 
of the State and Federal Governments (2 U.S.C. 475(a)(2)). 


(t) The laws pertaining to Congressional Mailing 
Standards (2 U.S.C. 501-502) create agencies of both the House 
and the Senate to provide advice to Members (including, 
expressly, Delegates) as to the use of the franking privilege, 
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and machinery for processing complaints concerning misuse. No 
provision creates any problem for the territories. 


(u) The Congressional Budget Office (2 U.S.C. 601- 
605), created in 1974, provides appropriations, revenue, and 
other fiscal information to Congressional committees and 
Members, with the latter undoubtedly including Delegates, in 
light of 48 U.S.C. 1715, 1735. 


(v) The 1974 law concerning Congressional Budget and 
Fiscal Operations (2 U.S.C. 621-661) prescribes the then new 
process for the appropriation of Federal money, for the two 
annual concurrent resolutions on the budget, and for legisla- 
tion authorizing appropriations. The territories are affected 
in the same manner as the States. 


(w) The laws, also enacted in 1974, concerning 
Impoundment Control (2 U.S.C. 681-688) specify the procedures 
to be followed when the President decides that he does not 
want the Executive Branch to spend the full amounts 
appropriated to it. Particular recision, impoundment, and 
deferral procedures, here prescribed, then follow. The 
territories are not affected in any way that differs from 
other jurisdictions. 


(x) The Legislative Personnel Financial Disclosure 
Requirements (2 U.S.C. 701-709) require the filing of 
financial statements by Members, certain of their staff 
members, and other officers and employees of the legislative 
branch. Territorial Delegates are treated as Members 
(2 U.S.C. 707(12)). 


(y) The Congressional Award Program (2 U.S.C. 801-808) 
--soon due to expire (2 U.S.C. 808), but mentioned because it 
is susceptible to resuscitation--provides an awards program to 
"youths" for excellence in the areas of "public service, 
personal development, and physical and expedition fitness" (2 
U.S.C. 802(a)). The territories are unmentioned, but because 
regional award directors may be appointed "for any State or 
other appropriate geographic area of the United States" (2 
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U.S.C. 805), it seems probable that territorial "youths" would 
be eligible for awards. 


: No provision of Title 2 requires modifications to meet 
the needs of the territories or the Trust Territory, except 
for the treatment accorded noncitizen nationals in American 
Samoa by the Federal Election Campaign Act, discussed above at 
(r). 


ral mi mments: None have been sought, because expert 
comment appears to be unnecessary, except with respect to part 
(x) which has been reviewed by staff of the Federal Elections 
Commission. No changes in this memorandum have been suggested 
by those reviewers. 
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Title 3 - THE PRESIDENT 


- Contains nothing of substantial interest to the territories or 


the Trust Territory. 


Memorandum 
Subject 
3-1 - (a) Presidential Elections and 
Vacancies 
- (b) Office and Compensation of 
President 


- (c) Protection of the President; 
United States Secret Service 
Uniformed Division 

- (d) Delegation of Functions 
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101-114 
202-209 


301-303 


Memorandum No. 
October 1985 


Title 3 of the United States Code 
The President 


(a) Presidential Elections and Vacancies 
Title 3, Chapter 1 (3 U.S.C. 1-21) 


(b) Office and Compensation of President 
Title 3, Chapter 2 (3 U.S.C. 101-114) 


(c) Protection of the President; United States Secret 
Service Uniformed Division 
Title 3, Chapter 3 (3 U.S.C. 202-209) 


(d) Delegation of Functions 
Title 3, Chapter 4 (3 U.S.C. 301-303) 


Comment: The laws in Title 3 contain no matters of special 
interest to the territories or the Trust Territory, excepting 
provisions pertaining to the election of the President and 
Vice President. Inasmuch as that procedure is prescribed by 
the Constitution and not alone by statute, a modification of 
these election provisions by legislation would be insufficient 
to permit citizen-residents of the territories to vote in 
national elections. No other provision of the Title requires 
change to meet the needs of the territories or the Trust 
Territory. 


Discussion: (a) The two subjects dealt with under the title 
Presidential Elections and Vacancies (3 U.S.C. 1-21) are 
disparate, and in neither case of direct significance to the 
territories. The bulk of the laws in the Chapter concern the 
Electoral College--the appointment of electors, their 
credentials, their meeting to cast their ballots, and 
ultimately their election of the President and Vice President 
of the United States. That electors come only from the States 
and the District of Columbia (3 U.S.C. 21) is a function of 
the Constitution, so that disenfranchised U.S. citizens 
residing in the territories (disenfranchised, that is, for 
purposes of national elections), would not be aided by the 
amendment of the laws here codified. A Constitutional 
amendment--or some other more imaginative but less likely 
solution, such as expanding the boundaries of an existing 
State to encompass a territory--would be a condition precedent 
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to participation by citizens in the territories in the 
election of electors to choose the President and Vice 
President. 


Two sections deal with the subject of vacancies in the two 
highest offices, and the order of succession (3 U.S.C. 19-20). 
The territories are no differently affected than are other 
parts of the United States. 


(b) The laws concerning the Office and Compensation of 
the President (3 U.S.C. 101-114) pertain only to those 
subjects, and contain nothing of particular concern to the 
territories. 


(c) Statutes on the subject of the Protection of the 
President; United States Secret Service Uniformed Division 
(3 U.S.C. 202-209) provide for the establishment of the police 
force so named and for its authorized activities, one of which 
is the protection of "foreign diplomatic missions located in 
such areas in the United States, its territories and 
possessions, as the President, on a case-by-case basis, may 
direct" (3 U.S.C. 202(8)). No other law here codified is of 
interest to the territories or creates any problem for them. 


(d) Sections pertaining to Delegation of Functions 
(3 U.S.C. 301-303) contain a broad authorization for the 
President to delegate powers to the heads of departments and 
agencies of the executive branch. Nothing appearing in the 
chapter is of particular relevance to the territories. 


Conclusion: No provision of Chapter 3 requires modification to 
meet the needs of the territories or the Trust Territory. 


Federal agency comments: None have been sought, because expert 
comment appears to be unnecessary. 
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Title 4 - FLAG AND SEAL, SEAT OF GOVERNMENT, AND THE STATES 


- Contains nothing of substantial interest to the territories or 


the Trust Territory. 


(**) Contains recommendations for changes in the law, but the need 


for them is not urgent. 


Memorandum 
Number Subject 
4-1 - (a) The Flag 


- (b) The Seal 
- (c) Seat of Government 
(**) (d) The States 


- (e) Official Territorial 
Papers 
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4 U.S.C. 


sections 


1-3 
41-42 
71-73 
101-113 
141-146 


Memorandum No. 4-1 
October 1985 


Subject: Title 4 of the United States Code 
Flag and Seal, Seat of Government, and the States 


(a) The Flag 
Title 4, Chapter 1 (4 U.S.C. 1-3) 


(b) The Seal 
Title 4, Chapter 2 (4 U.S.C. 41-42) 


(c) Seat of the Government 
Title 4, Chapter 3 (4 U.S.C. 71-73) 


(d) The States 
Title 4, Chapter 4 (4 U.S.C. 101-113) 


(e) Official Territorial Papers 
Title 4, Chapter 5 (4 U.S.C. 141-146) 


Comment: Except for the laws under the heading of "States" in 
Chapter 4, the laws of Title 4 contain little of likely 
interest or direct concern to the territories or the Trust 
Territory. The subjects dealt with in Chapter 4 of Title 4 
are all of interest and some have an impact on the 
territories, but their language appears appropriate at this 
time--except for two instances, nonurgent, where it would be 
well if Samoa were expressly mentioned (4 U.S.C. 112, 113). 


Discussion: (a) The Flaq of the United States (4 U.S.C. 1-3) is 
defined by these sections, along with strictures as to its use 
and treatment in the District of Columbia, as well as the 
effect on the flag of the admission of new States. The 
territories are affected, but in no way that differs from 
other areas af the United States. 


(b) Sections pertaining to The Seal of the United 
States (4 U.S.C. 41-42) have no particular relevance to the 
territories. 


(c) The Seat of Government sections (4 U.S.C. 71-73) 
unsurprisingly prescribe the District of Columbia, but it is 
of interest to note that in the event of "the prevalence of a 
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contagious or epidemic disease" there, the President may 
direct that public offices be moved elsewhere, to a site "most 
safe and convenient for conducting the public business" (4 
U.S.C. 73). Presumably the territories would not be excluded, 
as a matter of law, from consideration. 


(d) The laws codified in the chapter on The States (4 
U.S.C. 101-113) are few in number, but they deal with six 
distinct subjects, at least some of which are of more than 
passing interest to the territories (but probably not to the 
Trust Territory): (1) oaths of legislators, (2) consent to 
Federal land acquisitions, (3) taxes on motor fuel sales, (4) 
sales and income taxes affecting Federal areas, (5) interstate 
compacts, and (6) income taxation of Members of Congress. It 
would appear that these provisions are appropriate at this 
time and require no early modification to meet territorial 
needs, but as explained below, those pertaining to interstate 
compacts (4 U.S.C. 112) and to income tax exemptions for 
Members of Congress (4 U.S.C. 113) ought to be modified to 
make express reference to American Samoa. 


(1) Under 4 U.S.C. 101, each member of "a State 
legislature",’ and all other executive and judicial officers 
"of a State" are required to take an oath to "support the 
Constitution of the United States". The usual rule, that 
"State" means exactly that, applies, so that the territories 
are not covered by this law--which is hardly surprising 
because the law derives from an Act of June 1, 1789. In any 
event, most of the territories have their own oath 
requirements pertaining to the U.S. Constitution. For Guam, 
an oath supporting the Constitution is required for 
legislators and territorial government officers, and its 
content is specified by Guam’s Organic Act (48 U.S.C. 1423d); 
in Samoa, an oath is required by the Constitution of American 
Samoa (Art. V. sec. 6) of all "officers" of the Government, a 
term that presumably, but not expressly, includes legislators; 
and in the Northern Marianas, a qualified oath is required by 
its Constitution (Art. XVII, sec. 1) of all legislators, 
officers, and employees of the government, such oath requiring 
the taker to support "the applicable provisions of the 
Constitution" of the U.S. As for the Virgin Islands, there is 
currently no Federal oath requirement, and there appears to be 
no territorial law on the subject. The 1954 Organic Act had 
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required a particular oath, including a loyalty oath, of all 
legislators, officers, and employees of the Virgin Islands 
Government (sec. 29, 68 Stat. 509); but the provision was 
amended by the Congress in 1983 (sec. 5(a), Public Law 98-213) 
to eliminate the oath, and at the same time to remove the 
requirement that junior employees of the Government of the 
virgin Islands (i.e., those who do not "report directly to the 
Governor") be citizens of the United States. As to this 1983 
change, the House Interior Committee stated in its report (No. 
98-174, 98th Cong.)): 


The Committee finds no necessity for federal 
law to ‘stipulate that all employees of the 
Government of the Virgin Islands be U.S. 
citizens and sign a loyalty statement. (1983 
U.S. Code Cong. and Admin. News 2215). 


The pertinent section of the Virgin Islands Organic Act, as 
amended in 1983, therefore now prescribes no oath and imposes 
a U.S. citizenship requirement only on legislators, the 
Governor, the Lieutenant Governor, judges, and Executive 
Branch officers who report directly to the Governor (48 U.S.C. 
1543). 


(2) There appears at 4 U.S.C. 103 a law, derived 
from one enacted in 1838, that authorizes the President "to 
procure the assent" of a State legislature when land has been 
purchased in that State "for the erection of forts, magazines, 
arsenals, dockyards, and other needful buildings". This 
section must be read in conjunction with later Federal land 
acquisition laws, discussed in Memorandum No. 40-2(a). It is 
there stated that with respect to the States--but not the 
territories--the United States can acquire exclusive or 
concurrent jurisdiction over land held by it only if the State 
consents; otherwise, the United States acquires proprietary 
jurisdiction only. As therein explained, it is appropriate 
that these laws, with which 4 U.S.C. 103 is compatible, be 
confined in their impact to the States alone. 


(3) A 1940 law appearing at 4 U.S.C. 104 permits 
a State or Territory to collect its sales taxes, or similar 
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taxes, on gasoline or other motor vehicle fuels even though 
they are sold at post exchanges, commissaries, or the like on 
U.S. military or other reservations--unless the fuel is bought 
for the exclusive use of the U.S. In 1956, as a result of a 
request from the Interior Department, the Congress amended the 
law to provide that the term "Territory" includes Guam. (Act 
of August 1, 1956, 70 Stat. 793). In the absence of a 
reference to any other territory, the law applies to Guam 
alone. 


In its 1956 letter, transmitting the proposed bill to extend 
the law to Guam, the Interior Department pointed out that half 
the motor vehicles then registered in Guam were registered by 
military personnel, military contract workers, or others who 
were entitled to buy tax-free gasoline on military 
reservations in Guam, and who almost certainly did so. This 
loss of tax revenue hampered Guam in discharging its road 
construction and maintenance responsibilities, which then 
extended to about two-third of the roads in Guam. Interior 
stated, 


Guam, alone among the arras under the 
jurisdiction of the United States to which the 
statute does not now apply, suffers 
appreciable financial injury by reason of 
tax-free sales of gasoline on military posts. 
(1956 U.S. Code and Admin. News 3852) 


Y The amendment to extend the benefits of 4 U.S.C. 104 to Guam 
was enacted on the same day, August 1, 1950, as the Guam Omnibus 
Act (70 Stat. 908), but was not a part of it. The Omnibus Act 
implemented certain of the recommendations of the Commission on the 
Application of Federal Laws to Guam, but that Commission and its 
staff did not examine 4 U.S.C. 104 sufficiently, and erroneously 
concluded in the Commission’s 1951 report that the law already 
applied to Guam (H. Doc. No. 212, 82d Cong., p. 13). (The 
Commission on the Application of Federal Laws to the Virgin Islands 
made no mention of any part of Title 4 in its 1956 Report 
(Committee Print No. 7, House Interior Committee, 84th Cong.)) But 
the Guam Commission's 1951 error was independently overcome by 
enactment of the amendment proposed by Interior in 1956. 
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The factual situation that then existed continues today. That 
is, the Virgin Islands, Samoa, and the Northern Marianas are 
not the sites now of military installations or of post 
exchange sales of tax-free gasoline. There is, thus, no 
current need to expand the application of 4 U.S.C. 104 to any 
other territory. But if the facts should change, and if 
military facilities of size are established in any of them, 
the matter should obviously be reexamined. 


(4) The laws appearing at 4 U.S.C. 105-110 
constitute the Buck Act, an act fully applicable to the 
territories, and one of importance to them. The Buck Act was 
passed in 1940 to waive, in part, the Federal immunity from 
taxation by the States derived from the Supremacy Clause of 
the U.S. Constitution and from M’Culloch v. Maryland (4 Wheat. 
315 (1819)). The Court there stated the principle that the 
property, functions, and instrumentalities of the Federal 
Government are immune from taxation by its constituent parts. 


The Buck Act provides that no person is relieved from 
liability for "any sales or use tax levied by any State" on 
the ground that the sale or use occurred "within a Federal 
area" (4 U.S.C. 105(a)), except that a sales or use tax cannot 
be imposed or collected from "the United States or any 
instrumentality thereof," nor can it be imposed "with respect 
to sale, purchase, storage, or use of tangible personal 
property sold by the United States or any instrumentality 
thereof to any authorized purchaser" (4 U.S.C. 107(a)). Post 
exchanges, commissaries, and officers’ clubs, among others, 
have been held to be instrumentalities of the United States. 
The Buc: Act also provides that State income taxes may be 
collected from persons "residing within a Federal area or 
receiving income from transactions occurring or services 
performed in such area" (5 U.S.C. 106(a)). These Federal 
waivers of tax immunity apply as fully in "any Territory or 
possession of the United States" as in the States (5 U.S.C. 
110(d)). 


(The Trust Territory is not mentioned in the Buck Act. The 
authority of the Freely Associated States to impose taxes on 
the kinds of persons or transactions with which the Buck Act 
deals is, at this writing, unsettled.) 
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The Buck Act is of value to all of the territories now, but it 
is of special value in Guam because of extensive Federal 
personnel and Federal landholdings there at this time. Should 
either increase in any of the other territories, the benefits 
to them could be substantial. 


At 4 U.S.C. 111 there appears a 1939 law, formerly codified 
elsewhere but added to Title 4 in 1966, which gives Federal 
consent to the taxation of Federal officers and employees, or 
of the officers and employees of "a territory or possession", 
when the tax is imposed "by a duly constituted taxing 
authority having jurisdiction".2/ The territorial 
legislatures are without doubt "duly constituted taxing 
authorities" for purposes of this law, the Puerto Rican 
Legislature having been held to be so in 1944 (Rivera v. 
Buscaglin, 146 F. 2d 461). 


(5) In 1949 the Congress gave blanket consent to 
interstate compacts "for cooperative effort and mutual 
assistance in the prevention of crime" and for criminal law 
enforcement (4 U.S.C. 112). The law defines the term "State" 
to include Guam and the Virgin Islands, and by operation of 
section 502(a)(2) of the Northern Marianas Covenant, the 
Northern Mariana Islands are within the definition as well. 
Samoa is excluded, and when a convenient legislative vehicle 
is at hand, it should almost certainly be added to the 
definition. But to do so in advance of a particular need--of 
which none is now known--would probably involve as much effort 
as would the obtaining of Congressional consent to a 
particular compact that Samoa might enter in the future. So 
there seems no reason to seek an amendment for Samoa at any 
early point. 


2/ in a revision note to this section, the codifiers admit to 
taking an unusual but welcome initiative, i.e., 


The word "territory" is not capitalized 
[as it was upon enactment in 1939] as 
there are [in 1966] no longer any 
"Territories". 
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(6) Under 4 U.S.C. 113, Members of Congress, 
including expressly the Delegates from the Virgin Islands and 
Guam, are exempt from income taxes levied by a State, or the 
political subdivision of a State, or by the District of 
Columbia, if the Member "maintains a place of abode [there] 
for purposes of attending sessions of Congress". The Delegate 
from Samoa is not provided this exemption, almost certainly 
because 4 U.S.C. 113 was enacted in 1977, about a year before 
Congress made provision for a Delegate from Samoa (48 U.S.C. 
1731). He has probably been accorded a de facto exemption, 
but it would be well, when reasonably convenient to do so, for 
the Congress to expand the definition so as to include Samoa 
expressly. 


(e) The Chapter on Official Territorial Papers (4 
U.S.C. 141-146) does not, and need not, concern the official 
Papers of any of the current territories of the United States, 
being confined instead to the papers of "the Territories from 
which States of the United States were formed." The Chapter 
describes the manner in which the Archivist of the United 
States is to collect those papers and arrange for their 
publication. But historical associations, museums, and 
nondepository libraries in each "Possession" are among the 
distributees (4 U.S.C. 145). 


There is a considerable group of distinguished American 
historians who specialize in Territorial history. It may be 
that professional historians or other scholars in sufficient 
numbers may direct their attention in the future to the 
current territories--and it may then be desirable to arrange 
for their official papers to be deposited in the Federal 
Archives. It is, however, equally possible that the 
territories might resist such an effort, preferring to retain 
local custody. But in any event, the resolution of that 
question need not come at this time. 


Conclusion: The provisions of Title 4 require no change in order 
to meet the needs of the territories or the Trust Territory, 
except that two such provisions--one pertaining to interstate 
compacts and the other to an exemption from taxes for the 
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Members and Delegates to Congress--ought to be expanded to 
include American Samoa expressly. 


: None have been sought, because none 
appear to be needed. 
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Titl = 


Contains nothing of substantial interest to the territories. 


Contains matters of particular interest to the territories, 
but no legislative recommendations. 


** Contains recommendations for changes in the law. 
(**) Contains recommendations for changes in the law, but the need 
for them is not urgent. 
Memorandum 5 U.S.C. 
Number __ Subject sections 
5-1 (**) Part I - The Agencies Generally 1-912 


** Part II - Civil Service Functions 1101-1508 
and Responsibilities 


Part III - Employees 2101-9101 


* (1) Laws ontaining appropriate 
references to the territories 


** (2) Problems for American Samoans 
** (3) Unemployment Compensation for 
Federal employees and 

ex-servicemen 

* (4) Sections raising questions of 
application to the Northern 
Marianas 

* (5) The Virgin Islands Corporation 


- Appendix 
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January 1987 


Subject: Title 5 of the United States Code 
Government Organization and Employees 


(5 U.S.C. 1101-1508) 
Part III - Employees (5 U.S.C. 2101-9101) 


territories 
(2) Problems for American Samoans 
(3) Unemployment Compensation for 


employees and ex-servicemen 


the Northern Marianas 
(5) The Virgin Islands Corporation 


Appendix 


amendments to pertinent sections would be desirable: 


certain employees of territorial governments, 


Discussion: Part I - The Agencies Generally (5 U.S.C. 
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Part I - The Agencies Generally (5 U.S.C. 1-912) 
Part II - Civil Service Functions and Responsibilities 


(1) Laws containing appropriate references to the 


(4) Sections raising questions of application to 


Comment: With few exceptions, the provisions of Title 
accommodate the territories and territorial residents 
adequately. But on four subjects, discussed in detail below, 


provisions of the Hatch Act, prohibiting political activity by 


modification to reflect the absence in Samoa of a Federal 
District Court (Part II); a court provision of lesser 
importance should also be modified to accommodate Samoa (Part 
I); certain provisions that confer benefits upon civilian 
employees of the United States Government need modification, 
in recognition of the status of most Samoans as nationals but 
not citizens of the United States (Part III(2)); and the 
unemployment compensation laws for former Federal employees 
and ex-servicemembers should be amended for the benefit of 
such persons in Guam, Samoa, and the Northern Marianas, so as 
to accord to those areas the treatment received prior to 1976 
in the Virgin Islands, before it became a full-fledged member 
of the Federal-State unemployment system (Part III(3)). 


contains laws concerning the organization of the Executive 
Branch, certain powers of Executive departments and agencies, 
and Executive Branch reorganization. The territorial 
governments and their agencies are not included within any of 
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the foregoing provisions, and in large measure these laws are 
irrelevant to them. This is a result in some instances of 
particular definitions (5 U.S.C. 302(a), 5721), and in others 
of the general proposition that the territorial governments 
are not Federal agencies./ 


Two Federal laws here codified deserve particular mention--in 
each case because they do not apply to the territories. Given 
their content, and the authority of territorial legislatures 
to legislate on the same subjects for their respective 
governments, it is appropriate that they not apply. 


YA decision of the Ninth Circuit, Sakam v. D Fr 
Shoppers, 764 F.2d 1285 (1985), casts doubt on this proposition, 
holding that the Government of Guam is a Federal agency for 
purposes of the Sherman Act. That decision, however, stands alone. 
Other judicial, legislative, and executive branch pronouncements 
have long been to the contrary: Harris v. Boreham, 233 F.2d 110 
(1956), holding that the municipalities that then constituted the 
Government of the Virgin Islands were not Federal agencies; 
S. Rept. 9-141 (1985), stating that 


® + these island governments [of Guam, the Virgin 
Islands, American; Samoa and the Commonwealth of the 
Northern Marianas] are not entities of the Department 
of the Interior, nor are they agencies or 
instrumentalities of the Federal Government (p.50); 


74 Interior Dec. 365 (1967), holding that the Federal procurement 
system does not apply to the territories; and Interior Manual 
Release No. 1468, 7 26/72, stating in part that 


The territorial governments . . . are not agencies or 
instrumentalities of the executive branch of the 
federal Government .. .. 


This is clearly the long-held view, supported by considerable 
authority. 
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-- The Administrative Procedure Act (5 U.S.C. 
551-576, which includes the Administrative Conference 
of the United States, and 5 U.S.C. 701-706, which 
contains the judicial review provisions of the 
Administrative Procedure Act) expressly does not apply 
to them. This is the Act that prescribes the process 
by which Federal agencies engage in rulemaking and 
adjudication, and by which judicial review of these 
actions may be obtained. The Act does not apply to 
"the governments of the territories or possessions of 
the United States" (5 U.S.C. 551(1)(C), 701 (b)(1)(C)). 
The exclusion of the governments of the territories 
from the Administrative Procedure Act is made clear in 
People of Saipan v. U.S. Dept. of the Interior (502 
F.2d 90, 95 (1974)), and Corporation of the Presiding 
Bishop v. Hodel (637 F. Supp. 1398, 1416-17 (1986)). 
The latter decision has been appealed. 


-- The Freedom of Information Act (5 U.S.C. 552), 
which requires that certain agency records be made 
available to the public upon appropriate request. The 
exclusion of the territories under the Administrative 
Procedure Act (5 U.S.C. 551(1)(C)) carries over to the 
Freedom of Information Act (5 U.S.C. 552(e)). Gale v. 
Andrus (643 F.2d 826 (1980)) confirms the exclusion of 
the territorial governments from the Freedom of 
Information Act. 


Two other sections are of interest. Under 5 U.S.C. 304(a), 
the heads of departments against which a claim is pending may 
apply to a judge "of a court of the United States" for a 
subpoena for a witness within the court’s jurisdiction to 
appear to testify about the claim. The quoted phrase 
comprehends courts in all of the territories, except for 
American Samoa. Samoa would appear to suffer no hardship as 
a result of its exclusion from this section, but the point 
should be corrected lest Federal departments and agencies be 
disadvantaged. 


Under 5 U.S.C. 500(b), a person who is "a member in good 
standing of the bar of the highest court of a State" may 
practice before a Federal agency, and the term "State" 
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includes a territory or possession (5 U.S.C. 500(a)(2)). 
Accordingly, lawyers admitted to the bar of any of the 
territories are permitted by this statute, enacted in 1967, to 
appear before Federal agencies. The same is true of certified 
public accountants, as representatives before the Internal 
Revenue Service, if they are qualified under the laws of a 
territory or possession (5 U.S.C. 500(c)). 


x I_- Civil rvi Function ind_R msibilities (5 
U.S.C. 1101-1508) deals, first, with the organization and 
powers of the successor agencies to the U.S. Civil Service 
Commission, i.e., the Office of Personnel Management and the 
Merit Systems Protection Board, with its Special Counsel. 
These laws are of interest to Federal employees wherever they 
may be employed--in the territories or elsewhere--but create 
no special problems for and have no special impact on the 
territories. 


Of greater interest is the portion of the Hatch Act that 
pertains to political activity by certain State, territorial, 
and local employees (5 U.S.C. 1501-1508). Employees of the 
territorial governments who are employed in Federally-funded 
Programs are as fully covered as are employees of the States 
(5 U.S.C. 1501(1)). Hence, an officer or employee of a 
territorial government "whose principal employment is in 
connection with an activity which is financed in whole or in 
part by loans or grants made by the United States or a Federal 
agency" (5 U.S.C. 1501(4)) is barred from certain political 
activity: from using his official authority to influence an 
election, coercing territorial officers or employees to make 
political contributions, or being a candidate for public 
office in a partisan election (5 U.S.C. 1502(a)). Those who 
are exempt include the Governor, Lieutenant Governor, elected 
heads of departments, and individuals holding elective office 
(5 U.S.C. 1502(c)). 


Officers and employees of all of the territorial governments, 
with the exceptions just noted, are covered by these Hatch Act 
prohibitions. The basic law dates from 1940, so that the 
Northern Marianas are included by operation of law under 
section 502(a)(2) of the Covenant. And because the Northern 
Marianas, Guam, and the virgin Islands all have United States 
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District Courts, the enforcement provisions are appropriate 
for all three. 


But the familiar problem of enforcement in Samoa occurs here. 
Although in Samoa, as elsewhere in the territories, the remedy 
of withholding grant money is available (5 U.S.C. 1506), it 
would not be possible in Samoa for the Federal enforcing 
agency (the Merit Systems Protection Board) to obtain Federal 
district court assistance in the face of disobedience to a 
subpoena (5 U.S.C. 1507(a)), nor could a resident of Samoa 
obtain judicial review in Samoa, if he were aggrieved by an 
order of the Merit Systems Protection Board (5 U.S.C. 1508). 
In each case a Federal district court is required, and Samoa 
has none. Inasmuch as Samoa receives extensive Federal 
financial assistance, Samoans are given to lively political 
activity, and the potential for violation of the Act in Samoa 
is clearly present, the amendment of these two provisions of 
the Hatch Act is warranted. 


Part III - Employees (5 U.S.C. 2101-9101), is of great length, 
and contziis the entire panoply of Federal laws pertaining to 
Federal employment--hiring, classification, training, 
compensation, leave, discharge, retirement, life and health 
insurance, and much more. (1) For the most part, these laws 
treat the territories in an appropriate manner. But (2), 
certain laws are inadequate for purposes of noncitizen 
nationals in American Samoa, or for purposes of Samoa’s court 
system, and (3) the territories would profit if the law 
concerning unemployment compensation were updated. These may 
not be matters of immediate urgency, but amendments should be 
achieved before Federal employees or ex-servicemembers are, in 
fact, disadvantaged by their current provisions. Finally, two 
small points concerning (4) the Northern Marianas and (5) the 
Virgin Islands Corporation deserve quick mention. 


(1) In that order, first, numerous references to the 
"territories" in Title 5, or to provisions that otherwise 
treat them, are in general appropriate for territorial 
purposes. Summarily stated, these provisions are found in 
Title 5 at section 2903 (administering of oaths in territories 
and possessions); 3305 (requiring that competitive 
examinations be held in territories and possessions); 
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3371(1)(A) (permitting assignments of employees between th2 
U.S. and the territorial governments); 4101(6) (authorizing 
the training of Federal employees in territorial government 
facilities); 5102(c)(15) (exempting from the Classification 
Act employees whose pay is fixed by agreement between the U.S. 
and a territory); 5517(c) (permitting the withholding of a 
Federal employee’s pay to meet territorial income tax 
requirements); 5518 (permitting withholding by the Department 
of Defense of National Guard pay for purposes of territorial 
retirement systems) ; 5722 (authorizing travel and 
transportation expenses for new appointees to posts "outside 
the continental United States," defined at 5 U.S.C. 5721(3) so 
that the territories are treated in the same way as Alaska and 
Hawaii); 5724(d) (authorizing travel and transportation 
expenses to posts "outside the continental United States" for 


transferees); 5724a(a) (3) (authorizing the same subsistence 
expenses for relocated employees in the territories as in the 
continental United States); 5724a(a) (4) (authorizing 


reimbursement for house sale and house purchase expenses in 
the territories, as in the States); 5726 (allowing the same 
storage expenses for employees stationed in the territories as 
are allowed for those in Alaska and Hawaii); 5727 (permitting 
the transportation of motor vehicles for employees stationed 
in the territories, and in Alaska and Hawaii); 5728 
(authorizing home leave for employees stationed in the 
territories, and elsewhere beyond the States); 5729 permitting 
the early return "to the United States or its territories or 
possessions" of family members of an employee stationed 
outside the continental United States and outside of Alaska or 
Hawaii); 5742 (pertaining to the payment of expenses arising 
from the death of an employee or a dependent); 5911(a)(4) 
(pertaining to quarters for Federal employees in the States 
and territories); 5921(5) (permitting the same overseas 
differentials and allowances for the territories as for Alaska 
and Hawaii); 5941 (permitting cost of living allowances for 
Federal employees in the territories, Alaska, and Hawaii); 
§304(b) (providing special annual leave accumulation rules for 
Federal employees recruited from the territories for service 
elsewhere); 6305(a) (allowing home leave to be taken in the 
territories); 6322(a) (pertaining to leave for jury or witness 
service in a court in any of the territories); 7342(e)(2) 
(permitting the donation of certain foreign gifts or 
decorations to territorial governments); 8171 and 8172 
(pertaining to the entitlement of employees of nonappropriated 
fund instrumentalities, who are either U.S. citizens or 
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permanent residents of the territories, to compensation for 
injury); 8332(1)(1) (defining creditable service for Federal 
retirement purposes to include detainment in the Japanese 
resettlement program of World War II); 9101 (a 1985 law, 
requiring all of the territories by name and the States to 
produce criminal history records at the request of particular 
Federal agencies). All of the foregoing sections treat the 
territories fully and equitably, in appropriate ways. 


(2) As for problems presented concerning American 
Samoans, most of Samoa’s residents are nationals but not 
citizens of the United States. This poses no problem for 
purposes of the most important, single provision of Title 5-- 
the Executive Order (No. 11935, September 2, 1976) that 
implements 5 U.S.C. 3301. (The Order appears as a note 
following 5 U.S.C. 3301.) That Executive Order permits only 
"a citizen or national of the United States" to be admitted to 
competitive examinations, or to receive an appointment in the 
competitive service. That phrase has been construed to mean 
"american citizens and natives of American Samoa".2/ But 
while Samoans may, thus, be employed by the Federal 
Government, several of the laws appearing in Part III of Title 
5 exclude them from benefits afforded citizen employees of the 
Federal Government. Such provisions should be modified to 
make reference to "nationals" as well as "citizens", so as to 
eliminate this disadvantage to Samoans: 


-- U.S.C. 5922(a) provides that the special 
allowances provided for certain Federal employees-- 
such as uniform allowances, quarters allowances, cost- 
of-living allowances, and post differentials--may be 
granted to a Federal employee "officially stationed in 


2/ The quoted words appear in Hampton v. Mow Sun Wong, 426 U.S. 
88 (1976), in which the Supreme Court held a regulation of the 
Civil Service Commission that uses the same language as appears in 
Executive Order No. 11935 to be unconstitutional--as a deprivation 
of due process under the Fifth Amendment as to resident aliens. 
Three months after that decision, the President signed Executive 
Order No. 11935, and it was held by the Seventh Circuit in 1978 to 
be constitutionally acceptable in Vergara _v. Hampton, 581 F.2d 
1281. Certiorari was denied at 441 U.S. 905. 
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a foreign area" if he is "a citizen of the United 
States"; 


-- U.S.C. 7103(a)(2)(i) is part of the law 
creating the Federal Labor Relations Authority, which 


serves as a kind of NLRB for Federal employees, and 
which accords to Federal employees certain bargaining 
rights, but the benefits of which exclude a Federal 
employee who is "a noncitizen of the United States who 
occupies a position outside the United States"; 


-- 5 U.S.C. 7123(a) pertains also to the Federal 
Labor Relations Authority, and provides that a person 
aggrieved by an order of the Authority may appeal--but 
only to a Federal court of appeals, of which none has 
jurisdiction in Samoa; 


-- U.S.C. 7532 accords to a Federal employee who 
is suspended without pay in the interests of national 
security certain procedural rights (i.e., a statement 
of charges, hearing, and review), but only if he is "a 
citizen of the United States" (5 U.S.C. 7532(c)(3)); 


-- 5 U.S.C. 8137(a), pertaining to payment of 
workers compensation for job-related injuries or 
death, permits the Secretary of Labor to pay reduced 
compensation "to an employee who is neither a citizen 
nor resident of the United States or Canada"; 


-- 53 U.S.C. 8138(a) permits the payment of 
worker's compensation below specified minimum limits 
to "a noncitizen employee"; and 


-- 5 U.S.C. 8345(j) pertains to the Federal 


retirement system, and permits retirement pay to be 
allotted in accordance with "court" decrees in 
divorce, annulment, or similar cases, with "court" 
defined (in a 1984 amendment) to include those of all 
of the territories other than American Samoa. 
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It may be that none of the foregoing has yet served to deprive 
a noncitizen national who is employed by the United States of 
benefits received by citizen employees. There are, for 
example, doubtless very few, if any, Samoans who serve as 
Federal employees outside of the United States (a term 
generally undefined for purposes of the foregoing laws, but 
probably intended to mean outside the States and territories); 
but they could be hired to do so (from Hawaii and the States, 
as well as from Samoa), so these provisions should be 
corrected to eliminate the discrimination--which was almost 
certainly unintended by the Congress. And in pertinent court 
provisions, the High Court of American Samoa might be given 
the jurisdiction of a Federal court. 


(3) As for the unemployment compensation laws for 
Federal employees and ex-servicemembers (5 U.S.C. 8501-8525), 
at present the Virgin Islands, among the territories, is the 
only area fully provided for. This is a consequence of the 
application to the Virgin Islands, but not to Guam, Samoa, or 
the Northern Marianas, of two Federal laws that provide the 
basis for the unemployment compensation system: Title III of 
the Social Security Act (42 U.S.C. 501, et seq.), and the 
Federal Unemployment Tax Act (26 U.S.C. 3301, et seq.). Those 
three territories, unlike the Virgin Islands, have not sought 
inclusion in the system, and it may be presumed for the 
immediate purposes of this study that none would welcome the 
application of the Federal Unemployment Tax. (For a further 
discussion of these matters, see Memorandum No. 29-2 on the 
Federal Employment Service.) The Labor Department reports 
that it has received inquiries from Guam concerning the 
extension of the program to that territory, but the inquiries 
have not given rise to any request for action to bring about 
Guam’s inclusion. 


Accordingly, the exclusion of Guam, Samoa, and the Northern 
Marianas from the unemployment compensation law for Federal 
employees and for ex-servicemembers, provided for in these 
sections of Title 5, is wholly logical. They are for this 
purpose not "States"--a term defined to include Puerto Rico 
and the Virgin Islands only among the offshore areas (5 U.S.C. 
8501(6), 8521(a)(3))--and the "States" usually serve as the 
paying agents for the United States for this unemployment 
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compensation program (5 U.S.C. 8502, 8522). The effect is 
thus to deprive former Federal employees and ex-servicemembers 
in those three territories of the unemployment compensation to 
which they would be entitled were they in the States or the 
Virgin Islands (or Puerto Rico). 


There appears to be a solution to the problem, short of the 
possibly unwelcome extension to those areas of Title III of 
the Social Security Act and the related Federal tax. The 
unemployment compensation programs for Federal employees and 
for ex-servicemembers date from 1954 and 1958, respectively-- 
dates when the Congress and legislative drafters generally 
were mindful of the Virgin Islands (and Puerto Rico), but when 
they often overlooked Guam and Samoa (and of course the 
Northern Marianas, because it was then a component of the 
Trust Territory). Accordingly, special provision was made in 
the 1950’s for unemployment compensation payments for former 
Federal employees and ex-servicemembers in the Virgin Islands, 
at a time when the Virgin Islands was not fully a part of the 
Federal unemployment service system. (Since 1976 it has been 
as a matter of law fully a part of that system, because by 
Public Law 94-566 of that year, both Title III of the Social 
Security Act and the Federal Unemployment Tax Act apply to the 
Virgin Islands. The 1976 law was fully implemented in 1978, 
so that since that time the Virgin Islands has been a "State" 
for purposes of the laws here being considered. ) 


It would seem appropriate to extend to Guam, Samoa, and the 
Northern Marianas now the treatment accorded to the Virgin 
Islands, between the dates of the inception of this program in 
the 1950’s and 1976, when the Virgin Islands was by law 
entitled to enter the system as a "State." That treatment is 
set forth in Title 5 in the form in which it was enacted into 
positive law in 1966 at sections 8503(b) and (d), 8504(3), and 
8522. In effect, the unemployment compensation laws of the 
District of Columbia were then used as the standard for 
Payments pertaining to Federal employees and ex-servicemembers 
in the Virgin Islands. These standards could be so used for 
the other territories at this time. Additionally, the term 
"Federal service" should be redefined. For purposes of 
civilian Federal employment, it now excludes service 
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outside the United States, the 
Commonwealth of Puerto Rico, and the 
Virgin Islands by an individual who is 
not a citizen of the United States (5 
U.S.C. 8501(1)(D)). 


That language should be amended so that noncitizen nationals 
are accorded the same treatment as citizens, and so that 
service in Guam, Samoa, and the Northern Marianas is treated 
in the same manner as service in the States and the Virgin 
Islands. 


(4) Two sections warrant discussion with respect to 
the Northern Marianas, with both being applicable to the 
Northern Marianas: 


5 U.S.C. 5552 provides that a Federal employee, or 
“an individual employed by a territory or possession of the 
United States", who enters on active duty with the armed 
forces, may either receive a lump-sum payment for accrued 
annual leave, or may elect to have the leave remain to his 
credit until his return from active duty. This section 
represents an occasion when the Congress has acted as a 
territorial legislature for the territories, but it applies to 
the Northern Marianas (as well as to the Virgin Islands, Guan, 
and Samoa) by operation of section 502(a)(2) of the Covenant, 
because the law, which was enacted in 1966, pre-dates the 
operative date (January 9, 1978) of section 502. 


5 U.S.C. 8345(k), added in 1981, pertains to the 
Federal Employees’ Retirement System, and authorizes 
agreements with "States" for the withholding for State income 
tax purposes of a portion of the monthly payment to each 
Federal annuitant. The term "State" is defined to include the 
States and "any territory or possession of the United States" 
(5 U.S.C. 8345(k)(5)). Because subsection (k), enacted in 
1981, took the form of an amendment to the basic section 8345 
which was enacted in 1966, section 502(a)(2) of the Covenant 
serves to make it applicable to the Northern Marianas. Thus 
the Northern Marianas, the Virgin Islands, Guam, and Samoa 
each constitute a "State" for purposes of 5 U.S.C. 8345(k). 
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That this geographic application was within the Congress’ 
intent is fortified by another subsection of 5 U.S.C. 8345. 
Subsection (j), discussed above in relation to American Samoa, 
pertains to the payment of annuity benefits pursuant to a 
"court" order in divorce or related proceedings. The term 
"court" is defined to include expressly any "court" in the 
Northern Marianas Islands (5 U.S.C. 8345(4)(3)). That 
definition, added in 1984, applies to subsection (4) only, so 
it does not dispose of the question of the geographic 
application of subsection (k), but it does suggest a 
legislative awareness of the Northern Marianas and a 
willingness to include it within a related provision of the 
Federal retirement laws. 


(5) The Virgin Islands Corporation, a wholly-owned 


Government corporation that was dissolved in the mid-1960’s, 
is often mentioned in definitions in Title 5. This is 
unsurprising in laws originally enacted earlier (e.g., 5 
U.S.C. 5102(a)(1)(iii)), but somewhat surprising and 
regrettable in those enacted well after (e.g., 5 U.S.C. 
3401(1)(iii)), enacted in 1978). When clean-up legislation is 
considered, as is likely from time to time, these references 
should be eliminated in the interest of tidiness. 


The Appendix to Title 5 contains nothing of material interest 
to the territories. Included in it are all of the 
Presidential Reorganization Plans from 1939 to the present 
(although the last was transmitted in 1980), and certain 
Federal laws: the Federal Advisory Committee Act, pertinent 
only to committees established to provide advice to Federal 
officers and employees; the Ethics in Government Act, 
pertinent only to Federal officers and employees; and the 
Inspector General Act of 1978, which created the offices of 
Inspectors General in various Federal agencies and 
departments, including Interior. This Act is relevant to the 
territories to the extent that the Interior Inspector General 
now performs audits and investigations in the territories, as 
a result of the transfer to him in 1982 of the functions 
formerly performed by the territorial comptrollers (48 U.S.C. 
1422d (Guam), 1599 (Virgin Islands), 1668(b) (American Samoa), 
and 1681b (Northern Marianas)). 
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Conclusion: In order that the Hatch Act may be as fully effective 


in Samoa as in the States and other territories, its 
provisions pertaining to Federal courts need modification to 
reflect the absence of such a court in Samoa. And, because 
most Samoans are noncitizen nationals of the United States, 
various laws pertaining to benefits to Federal employees need 
expansion to accommodate them. Finally, the unemployment 
compensation laws for former Federal employees and 
ex-servicemembers do not now apply to the territories, except 
for the Virgin Islands. Their extension to Guam, Samoa, and 
the Northern Marianas, probably under the terms on which they 
earlier applied to the Virgin Islands, would be beneficial. 


Federal agency comments: Comments were requested from the 


Departments of Labor and Justice, the Office of Personnel 
Management, and the Merit Systems Protection Board. All 
comments received are reflected above. 
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Title 7 - AGRICULTURE 


Contains matters of interest 
legislative recommendations. 


Contains recommendations for 


Contains nothing of substantial interest to the territories. 


to the territories, Lut no 


changes in the law. 


(**) Contains recommendations for changes in the law, but the need 
for them is not urgent. 
Memorandum 7 U.S.C. 
Number Subject sections 
Prefatory Comment to Title 7 on 48 U.S.C. 1469d(c) 
7-1 * (a) Commodity Exchanges 1-26 
- (b) Cotton Standards 51-65 
- (c) Grain Standards 71-871 
- (d) Naval Stores Act 91-99 
xk (e) Insecticides and Environmental 136-136y 
Pesticide Control 
- (£) Insect Pests Generally 147a-149 
- (g) Golden Nematode 150-150g 
* (h) Plant Pests 150aa-15033 
* (i) Nursery Stock and Other Plants 151-167 
and Plant Products 
= (j) Rubber and Other Critical 171-178n 
Agricultural Materials 
* (k) Packers and Stockyards 181-229 
* (1) Warehouses 241-273 
- (m) Honeybees 281-286 
(**)  (n) Associations of Agricultural 
Products Producers 291-292 
7-2 * Agricultural and Mechanical Colleges 301-349 
7-3 * (a) Agricultural Experiment Stations 361a-3903 
- (b) Bureau of Animal Industry 391-396 
- (c) Bureau of Dairy Industry 401-404 
- (d) Miscellaneous Matters 411a-4501 
- (e) Cooperative Marketing 451-457 
- (£) Cotton Statistics and Estimates 471-476 
- (g) Dumping or Destruction of 491-497 


Interstate Produce 
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Perishable Agricultural 499a-499s 


Commodities Act, 1930 


* (i) Tobacco Statistics 501-508 
Tobacco Inspection 511-511r 
Tobacco Control 515-517 

* (4) Export Standards for Apples 581-590 
and Pears 
Export Standards for Grapes 591-599 
and Plums 


7-4 * (a) Agricultural Adjustment 601-625 

- (b) Agricultural Marketing Agreements 671-673 

- (c) Cotton Marketing 724 

- (d) Anti-Hog-Cholera Serum and 851-855 
Hog-Cholera Virus 

- (e) Rural Electrification and 901-950b 
Telephone Service 

- (£) Peanut Statistics 951-957 

* (g) Farm Tenancy 1000-1040 

* (nh) Agricultural Adjustment Act of 1281-1393 
1938 

* (i) Price Support of Agricultural 1421-1469 
Commodities 

* (4) Crop Insurance 1501-1520 

* (k) Federal Seed Act 1551-1611 

* (1) Distribution and Marketing of 1621-1623 
Agricultural Products 

- (m) Stabilization of International 1641-1642 
Wheat Market 

- (n) Halogeton Glomeratus Control 1651-1656 

- (0) Agricultural Trade Development 1691-1736aa 
Assistance Act 

- (p) Agricultural Commodity Set-Aside 1741-1747 

- (q) Foreign Market Development 1761-1769 

- (xr) Wool Program 1781-1787 

- (s) Soil Bank Program 1831a-1838 

* (t) Surplus Disposal of Agricultural 1851-1860 
Commodities 

* (u) Humane Methods of Livestock 1901-1906 
Slaughter 

- (v) Consultation on Agricultural 1911-1913 
Programs 

* (w) Agricultural Credit 1921-2000 
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* (b) 
- (c) 
- (da) 
- {e) 
* (f£) 
- (g) 
- (h) 
- (i) 
- ) 
-  (k) 
- (2) 
* (m) 
- (n) 
* (0) 
- (p) 
- (a) 
* (r) 
- (s) 
- (t) 
- (vu) 
- (v) 
*  (w) 


Stamp Program 


Cotton Research and Promotion 
Transportation, Sale, and 
Handling of Certain Animals 
Department of Agriculture 
Department of Agriculture 
Advisory Committees 

Unfair Trade Practices Affecting 
Producers of Agricultural 
Products 

Plant Variety Protection 
Potato Research and Promotion 
Rural Fire Protection, 
Development, and Small Farm 
Research and Education 

Egg Research and Consumer 
Information 

Noxious Weeds 

Beef Research and Information 
Farmer-To-Consumer Direct 
Marketing 

Agricultural Research, Extension, 
and Teaching 

Wheat and Wheat Foods Research 
and Nutrition Education 
Agricultural Foreign Investment 
Disclosure 

Implementation of International 
Sugar Agreement, 1977 
Agricultural Subterminal 
Facilities 

Swine Health Protection 

Animal Cancer Research 
Agricultural Trade Suspension 
Adjustment 

National Agricultural Cost of 
Production Standards Review 
Board 

Farmland Protection Policy 
Floral Research and Consumer 
Information 

International Carriage of 
Perishable Foodstuffs 
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Contents 


2011-2029 
2101-2118 
2131-2157 
2201-2276 
2281-2286 
2301-2306 
2321-2583 
2611-2627 
2661-2669 
2701-2718 
2801-2813 
2901-2911 
3001-3006 
3101-3336 
3401-3417 
3501-3508 
3601-3606 
3701-3703 
3801-3813 
3901-3904 
4001-4005 


4101-4110 


4201-4209 


4301-4319 
4401-4406 


(y) 
(z) 


(aa) 
(bb) 


(cc) 
(dd) 


Dairy Research and Promotion 
Honey Research, Promotion, and 
Consumer Information 
Agricultural Productivity 
Research 

Pork Promotion, Research, and 
Consumer Information 

Watermelon Research and Promotion 
National Agricultural Policy 
Commission 
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4501-4538 
4601-4612 


4701-4710 
4801-4819 


4901-4916 
5001-5007 


July 1986 


Prefatory Comment--Title 7 
on 48 U.S.C. 1469d(c) 


The memoranda that follow on Title 7 of the United States Code make 
frequent reference to a 1980 law that provides broad authority to 
the Secretary of Agriculture to extend programs of the Agriculture 
Department to the territories and to modify them in order to adapt 
them to territorial needs. The legislative history of that law is 
set forth in the prefatory comment to Title 16 of this study. The 
law, codified at 48 U.S.C. 1469d(c), provides as follows: 


The Secretary of Agriculture is authorized to extend, in 
his discretion, programs administered by the Department 
of Agriculture to Guam, the Northern Mariana Islands, the 
Trust Territory of the Pacific Islands, the Virgin 
Islands, and American Samoa (hereinafter called the 
territories). Notwithstanding any other provision of 
law, the Secretary of Agriculture is authorized to waive 
or modify any statutory requirements relating to the 
provision of assistance under such programs when he deems 
it necessary in order to adapt the programs to the needs 
of the respective territory: Provided, That not less 
than sixty days prior to extending any program pursuant 
to this section or waiving or modifying any statutory 
requirement pursuant to this section, the Secretary of 
Agriculture shall notify the Committee on Agriculture and 
the Committee on Interior and Insular Affairs of the 
House of Representatives and the Committee on Energy and 
Natural Resources and the Committee on Agriculture, 
Nutrition and Forestry of the Senate of his proposed 
action together with an explanation of why his action is 
necessary and the anticipated benefits to each territory 
affected. Such programs shall be carried out in 
cooperation with the respective governments of the 
territories and shall be covered by a memorandum of 
understanding between the respective territorial 
government and the Department of Agriculture. Any sums 
appropriated pursuant to this ‘paragraph shall be 
allocated to the agencies of the Department of 
Agriculture concerned with the administration of programs 
in the territories. 
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Title 7 
Contents 


Few recommendations are made in this study for changes in the laws 
in Title 7, because most such laws are _ susceptible to 
administrative modification under the authority contained in 48 
U.S.C. 1469d(c). 
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Commodity Exchanges 
Title 7, Chapter 1 (7 U.S.C. 1-26) 


Cotton Standards 
Title 7, Chapter 2 (7 U.S.C. 51-65) 


Grain Standards 
Title 7, Chapter 3 (7 U.S.C. 71-87i) 


Naval Stores Act 
Title 7, Chapter 4 (7 U.S.C. 91-99) 


Insecticides and Environmental Pesticide Control 
Title 7, Chapter 6 (7 U.S.C. 136-136y) 


Insect Pests Generally 
Title 7, Chapter 7 (7 U.S.C. 147a-149) 


Golden Nematode 
Title 7, Chapter 7A (7 U.S.C. 150-150g) 


Plant Pests 
Title 7, Chapter 7B (7 U.S.C. 150aa-15033) 


Nursery Stock and Other Plants and Plant Products 
Title 7, Chapter 8 (7 U.S.C. 151-167) 


Rubber and Other Critical Agriculture Materials 
Title 7, Chapter 8A (U.S.C. 171-178n) 


Packers and Stockyards 
Title 7, Chapter 9 (7 U.S.C. 181-229) 


Warehouses 
Title 7, Chapter 10 (7 U.S.C. 241-273) 


Honeybees 
Title 7, Chapter 11 (7 U.S.C. 281-286) 


Associations of Agricultural Products Producers 
Title 7, Chapter 12 (7 U.S.C. 291-292) 


The first several chapters of Title 7, discussed below, 
contain no provisions that require amendment in order to meet 
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the needs of the territories, except that the appeal 
provisions under the Federal Insecticide, Fungicide, and 
Rodenticide Act need expansion to accommodate American Samoa 
((e) below), and the court provisions in a law pertaining to 
agricultural cooperatives are also inadequate for Samoa ((n) 
below). 


Discussion: (a) The first chapter of the Agriculture title, 


entitled Commodity Exchanges (7 U.S.C. 1-26), deals with the 
regulation of the commodity futures markets, largely through 
an independent agency created in 1974, the Commodity Futures 
Trading Commission. Dealers in "commodities", a term defined 
for purposes of these sections to include all agricultural 
goods and articles, typically contract to deliver commodities 
at some specified future date for a fixed price. The purpose 
of the Commodity Futures Trading Commission is to regulate 
those transactions and the "exchanges" where they are handled 
(most of which are in New York and Chicago) so as to protect 
the public and insure integrity in the transactions. Although 
the territories are unlikely to be affected substantially or 
often in connection with the trading of commodity futures-- 
this because agricultural production in them all is at this 
time limited--it is fitting that the protections afforded by 
the Commission’s regulations extend to the territories. They 
do so, in light of the definition of "interstate commerce" as 
including commerce with and within the Territories and 
possessions (7 U.S.C. 2), and frequent additional references 
to them (e.g., 7 U.S.C. 3, 6, 13a-2). No problems are known 
to have arisen in the territories under these laws, and no 
change in them to accommodate the territories is required. 


(b) The Cotton Standards Act (7 U.S.C. 51-65) provides 
for the establishment by the Secretary of Agriculture of 
quality standards for cotton, and restricts the shipment "in 
commerce" to cotton meeting such standards. Only cotton 
"produced within the continental United States" (7 U.S.C. 
62(c)) is covered, but since none is produced in the 
territories anyway, this is unobjectionable. And although 
"commerce" is defined as meaning commerce between the States 
and the District of Columbia (7 U.S.C. 62(b)), it also 
includes commerce involving "any place outside thereof"--so 
that raw cotton shipped to a territory would be covered. 
These results are appropriate. 
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(c) The Grain Standards Act (7 U.S.C. 71-87i) provides 
for the establishment by the Secretary of Agriculture of 
quality standards and classifications for grains, and for the 
shipment in commerce only of grain that is graded accordingly. 
Because the "United States", "State", and "commerce" are all 
defined so as to include "territories" and "possessions" (7 
U.S.C. 75(d), (e), and (f)), the territories are now fully 
covered by t’ie protections afforded to producers, consumers, 
and others by the Act. 


(d) The Naval Stores Act (7 U.S.C. 91-99) provides for 
the establishment of standards for "naval stores", which are 
turpentine and rosin, and for the sale in commerce of naval 
stores meeting those standards. "Commerce" is defined to 
include the Territories and possessions (7 U.S.C. 92(1)), so 
naval stores brought into any of the areas that are subjects 
of this study would be covered. Additionally, the term means 
“commerce . . . within any Territory or possession" (7 U.S.C. 
92(1)), so that intraterritorial commerce in these products in 
Guam, Samoa, and the Virgin Islands is also subject to 
regulation under this Act, while intraterritorial commerce in 
the Northern Marianas is not--because the Naval Stores Act 
applies to it by operation of law under section 502(a)(2) of 
the Covenant, and as a result the Act applies to the Northern 
Marianas in the same manner as it applies "to the several 


States."" The matter is of no moment in terms of real-world 
considerations, for a turpentine industry in the Northern 
Marianas, producing a meretricious product for home 


consumption, does not seem likely. The point is mentioned 
only as a curiosity, because the anomalous effect is to give 
to the last-acquired U.S. territory a power (albeit de 
minimis) lacking in all the others. 


(e) The chapter entitled Insecticides an 
Environmental Pesticide Control (7 U.S.C. 136-136y) contains 
the Federal Insecticide, Fungicide, and Rodenticide Act, under 
which the Administrator of the Environmental Protection Agency 
registers pesticides that meet statutory standards--and only 
registered pesticides may be sold or distributed. The 
Administrator also regulates producers and "applicators" of 
pesticides. 
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The territories are covered by the regulatory scheme. The 
term "States" is defined to include "the Virgin Islands, Guam, 
the Trust Territory of the Pacific Islands, and American 
Samoa" (7 U.S.C. 136(aa)). The law ceases to apply to the 
Trust Territory upon the effective date of the Compact of Free 
Association (not yet known at the time of this writing), but 
the Northern Marianas remain subject to it by operation of 
section 502(a)(2) of the Covenant. In Pacific Construction 
Company v. Branch, 428 F. Supp. 727 (1976), the District Court 
of Guam stated that the Act applies to Guam and that, as a 
result, the Government of Guam (acting through the Guam 
Environmental Protection Agency) did not have authority to 
promulgate and enforce its own standards in connection with 
the importation of pesticides into Guam. Were there doubt as 
to the application of the law to the Northern Marianas--and no 
basis for doubt appears--it would be resolved by this 
decision, coupled with section 502(a)(2) of the Covenant. 


As is customary, a question does exist respecting enforcement 
in Samoa, although it is a lesser problem than usually 
appears. The term "District Court" is defined to mean 


a United States district court, the 
District Court of Guam, the District 
Court of the Virgin Islands, and the 
highest court of American Samoa (7 
U.S.C. 136(i)). 


That definition was enacted in 1972. The reference to Samoa, 
and to its High Court (which is the territory’s highest) is 
unusual, and may be unique. The High Court thus joins the 
District Courts for Guam and the Virgin Islands in having the 
extensive enforcement authority granted to district courts by 
the Act (e.g., 7 U.S.C. 136n). Although not mentioned, the 
District Court for the Northern Marianas, created by a 1976 
Act, does so as well, inasmuch as it has the jurisdiction of 
a district court cf the U.S. under section 402(a) of the 
Covenant. 


The Samoa jurisdiction questions that are not resolved in the 
Act are two: the absence of a court of appeals with 
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jurisdiction in Samoa, since the courts of appeals are given 
certain review authority by the Act (7 U.S.C. 136n), and the 
absence of a statutory appeal route from decisions of the High 
Court of American Samoa. Neither issue is known yet to have 
arisen in Samoa in connection with Federal pesticide control, 
so the matter may not require immediate attention, but it 
ought not to be ignored for long. 


(£) Under the laws labeled Insect Pests Generally (7 


U.S.C. 147a-149), the Secretary of Agriculture is authorized 
to carry out a program "to detect, eradicate, suppress" and 
otherwise deal with plant pests. He may do so independently, 
or in cooperation with "State" governments (7 U.S.C. 147a(a)), 
a term defined to include the "territories and possessions" (7 
U.S.C. 147a(e)). The territories that are the subjects of 
this study are thus all comprehended by the law, and that is 
desirable because insect pests (such as the melon fly) have 
been injurious to territorial agriculture. 


(g) The Golden Nematode Act (7 U.S.C. 150-150g) 
authorizes the Secretary of Agriculture to implement a program 
to destroy this pest, which itself destroys potatoes and 
tomatoes. The Act contains no hint as to its application, but 
regulations issued pursuant to it indicate that the 
Agriculture Department considers it applicable to any 
"territory" (7 CFR 301.85-1(u)). I£ doubt were to arise, the 
Secretary could use his authority under 48 U.S.C. 1469d(c) to 
eliminate it, and to make clear the application of the law to 
the territories. 


(h) The Plant Pest Act (7 U.S.C. 150aa-15034) bars the 
importation into the United States, or the transportation in 
interstate commerce, of plant pests--defined to include 
insects or parasitic plants that can injure or cause disease 
in plants (7 U.S.C. 150aa(c))--unless the Secretary of 
Agriculture has issued a permit for the importation or 
transportation (7 U.S.C. 150bb). The key terms are broadly 
defined, sc that the territories are included in both the 
"United States" and "interstate" (7 U.S.C. 150aa(e) and (£)), 
and the powers granted to the Secretary under the Act thus 
extend to all of them. Provisions concerning the enforcement 
jurisdiction do so as well. Enforcement of Secretarial orders 
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for the treatment or disposal of plant pests may be sought in 
Federal district courts or in "the United States court of any 
Territory or possession" (7 U.S.C. 150dd(c)); and warrants for 
inspection and seizure may be obtained from a judge "of the 
United States or of a court of record of any State, Territory 
or possession" (7 U.S.C. 150ff£). Given the rationale of 
Meaamail v. American (550 F. Supp. 1227 (1982)), 
holding that the High Court of American Samoa "is a 
territorial court duly constituted under Article IV of the 
United States Constitution" (at 1235), Samoa joins the other 
territories in having courts suitably empowered under these 
provisions. 


(i) The chapter entitled Nursery Stock and Other 
Plants and Plant Products (7 U.S.C. 151-167) contains the 1912 
law known as either the Nursery Stock Quarantine Act or the 
Plant Quarantine Act. It permits the importation into "the 
United States" of nursery stock only with a permit from the 
Secretary of Agriculture (7 U.S.C. 154); it requires the 
correct labeling of nursery stock upon importation and in 
interstate commerce (7 U.S.C. 157, 158); and it permits the 
Secretary to impose a quarantine upon a State or "Territory" 
if that is necessary to prevent the spread of a plant disease 
or insect infestation (7 U.S.C. 161). 


Because the law was enacted in 1912, it is not surprising that 
it uses the term "Territory" throughout; but notwithstanding 
that fact, advice received in 1951 from the Agriculture 
Department for the Guam Federal laws study of that year 
indicated that that Department believed the unincorporated 
territory of Guam was comprehended by it, and the Guam 
Commission so concluded (H. Doc. 212, 82d Cong., p. 14). 
Since then regulations have been issued, and they have the 
effect of defining "United States" and "Territory" to include 
Guam and the Virgin Islands (7 CFR 352.1(b)(31)). By 
operation of section 502(a)(2) of the Covenant, the Northern 
Marianas are also covered. Samoa is not, but because it could 
as a matter of law be included as fully as the other 
territories, merely by expanding the regulation, there is no 
need for legislation to cover Samoa. 
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The Secretary of Agriculture has placed Guam in quarantine 
from the standpoint of certain plant pests (7 CFR 318.82) 
thereby making clear the conclusion that the Secretary’s 
authority under this law extends to Guam. Curiously, 
regulations pertinent to the movement of fruits and vegetables 
in or out of particular islands (including Hawaii) expressly 
include the Northern Marianas (7 CFR 318.13-1 (i), (0))--as 
well as Guam and the Virgin Islands--but not Samoa. There can 
be no question, however, of the Agriculture Department’s 
authority to include Samoa, should the facts warrant doing so, 
so no legislative change is needed. 


Two further points of curiosity: First, a 1915 law permits 
"terminal inspection" of plants by a "State" (not further 
defined), and for extensive Federal-State cooperation (7 
U.S.C. 166). Should it be desirable for a territorial 
government to have similar authority, doubtless the Secretary 
could confer it by acting under his general territorial 
authority at 48 U.S.C. 1469d(c). Second, one section of the 
Act, and only one, makes reference to an "Insular Possession" 
(7 U.S.C. 161). That reference was contained in a 1926 
amendment, and on its face it appears to have been in error, 
because parallel references in the same 1926 amendment exclude 
that usage. That is, in the last three provisos added to 7 
U.S.C. 161 in 1926, there are numerous references to a "State, 
Territory, and District", and only one of them includes also 
a reference to "Insular Possession". In the circumstances, 
this may represent an error, but it is a harmless one, and it 
may even give some support for the view that the legislative 
intention was to confer wide authority on the Secretary. 


(j) The World War II synthetic rubber program, now 
expanded and labeled Rubber and Other Critical Agricultural 
Materials (7 U.S.C. 171-178n), encourages the production of 
guayule and "other agricultural crops of strategic and 
industrial importance which may be cultured in North America" 
(7 U.S.C. 178a(d)). It does so by means of, among other 
things, grants to "States", a term that includes only the 
States, Puerto Rico, and oddly, the District of Columbia (7 
U.S.C. 178a(a)). Should the territories become likely sites 
for the production of agricultural commodities of potential 
strategic or industrial value, however, the Secretary of 
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Agriculture could act under 48 U.S.C. 1469d(c) to extend his 
authority and the program to them. 


(k) The Packers and Stockyards Act of 1921 (7 U.S.C. 
181-229) regulates the practices "in commerce" of packers, 
stockyard owners, dealers in livestock, poultry handlers, and 
dealers in poultry, with a view toward protecting the public 
from practices that are unreasonable, unfair, discriminatory, 
or deceptive. The terms "commerce" and "State" are defined to 
include all of the territories (7 U.S.C. 182(6), 183)), and to 
include as well commerce "within any Territory or possession". 
As a result, commerce in articles covered by the Act, between 
a territory and a place outside of it, is covered, as is 
commerce within the territories of the Virgin Islands, Guam, 
and Samoa--but not the Northern Marianas. As a result, a 
poultry dealer in Samoa, selling to a customer in Samoa, for 
example, is subject to regulations under the Act; one in the 
Northern Marianas, selling to a Northern Marianas buyer, is 
not. (This is because the Act applies to the Northern 
Marianas by operation of section 502(a)(2) of the Covenant, 
since it applies to Guam as well as to the States, but under 
that section it then applies to the Northern Marianas in the 
same manner as it applies "to the several States". The 
Packers and Stockyards Act does not, of course, regulate 
intrastate commerce--but only intraterritorial (and 
interstate) commerce. This state of affairs exists with 
respect to many Federal laws and in many Federal agencies, 
particularly those administering laws enacted some decades 
ago. But no instance has yet been found where the agency, in 
fact, attempts to regulate commerce within any territory or 
possession.) 


The familiar problem of enforcement in Samoa exists under this 
Act--since authority is given to Federal district courts and 
courts of appeals (e.g., 7 U.S.C. 193(b), (c)), of which none 
exists with jurisdiction in Samoa. Since the subject matter 
of the law is not, however, pertinent to any current or near- 
future activity in Samoa, it seems possible to overlook this 
shortcoming. 


(1) The Warehouse Act (7 U.S.C. 241-273) provides for 
the licensing by the Secretary of Agriculture of warehouses 
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"in which any agricultural product is or may be stored for 
interstate or foreign commerce", or of warehouses which are 
used for the storage of agriculture products within a place 
“under the exclusive jurisdiction of the United States" (7 
U.S.C. 242). The advantage to the producer of agricultural 
products so stored is that he obtains a warehouse receipt that 
is negotiable (7 U.S.C. 262). A single reference to 
"Territory" of the United States (7 U.S.C. 247) caused the 
1951 Guam Commission to conclude that the Act applies to Guam 
(H. Doc, 212, 82d Cong., page 14); and that conclusion is 
probably correct as to all the areas that are subjects of this 
study. (None is or has an area of U.S. exclusive 
jurisdiction, so the application turns on the first phrase 
quoted above.!/) The point is academic, however, for there 
are probably no licensed warehouses in the territories, and 
there is probably no need for them. If a need were to arise, 
the law could be extended under 48 U.S.C. 1469d(c). 


(m) The laws pertaining to Honeybees (7 U.S.C. 281- 
286) bar their “importation into the United States", unless 
they be from countries approved for this purpose by the 
Secretary of Agriculture (7 U.S.C. 281(a)). The law contains 
no statement or suggestion of geographical application, except 


Y the August 1985 Report of the Northern Marianas Commission 
on Federal Laws states as to this Act that "Guam is within the 
exclusive jurisdiction of the United States", and therefore the Act 
applies to Guam and, by operation of section 502(a) of the 
Covenant, to the Northern Marianas. It is not clear on the face of 
the law, however, whether the reference to "exclusive jurisdiction" 
means that the area is within the jurisdiction of the United States 
to the exclusion of all other sovereign powers--in which event all 
of the territories are of course comprehended by the law (and that 
is how the Northern Marianas Commission construed the phrase)--or 
whether the phrase means, as it customarily does, a particular 
area, usuatly within a State, and often constituting a military 
reservation, where the United States alone has legislative 
jurisdiction, and civil and criminal jurisdiction. The latter is 
the more usual meaning. Perhaps the legislative history of this 
1916 law would provide assistance, but as stated above, the point 
is quite academic. There is little agricultural production of 
commercial significance in any of the territories, and probably no 
need for a Federally licensed warehouse. 


59 


Memorandum No. 7-1 


that the term "State" appears, unadorned (7 U.S.C. 284), but 
Agriculture Department regulations nevertheless have the 
effect of making the law applicable to the territories (7 CFR 
322.2). Should there be a need in a territory for the control 
the Act provides, and should there be a doubt as to the 
application of the present law as it stands, the Secretary of 
Agriculture could act under 48 U.S.C. 1469d(c) to extend it. 


(n) The laws entitled Associations of Agricultural 
Products Producers (7 U.S.C. 291-292) provide a limited waiver 
of the anti-trust laws to permit agricultural producers to 
join in cooperatives, or other collective enterprises. If the 
Secretary of Agriculture believes that the organization 
monopolizes or restrains trade, he may institute an 
administrative proceeding, and the Secretary's resulting order 
is subject to enforcement in the "district court" of the 
district where the organization has its principal places of 
business. Because the Federal anti-trust laws extend to all 
of the territories, so does this law providing a waiver of 
them. The "district court" reference might pose a problem in 
Samoa--where an agricultural cooperative is by no means out of 
the question--and it seems possible that the authority under 
48 U.S.C. 1469d(c) would not fit as a remedy. (The Secretary 
under that authority can "modify any statutory requirements 
relating to the provision of assistance under such 
{Agriculture Department] programs", but these laws are not 
assistance programs in the usual sense, so there would seem to 
be a question as to whether the Secretary would be empowered 
to construe "district court" as including the Samoa High 
Court.) Should agricultural cooperatives develop in an 
important way before Samoa joins the Federal judicial system, 
the problem should be met by additional statutory language. 


Conclusion: The laws considered herein require no change to meet 


the needs of the territories except for those identified at 
(e) and (n) above, where provisions require modification with 
respect to American Samoa. 


ral ni mments: Comments were requested from the 
Departments of Agriculture and Justice. All comments received 
have been reflected above. 
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Revised September 1986 


Subject: Agricultural and Mechanical Colleges 
Title 7, Chapter 13 (7 U.S.C. 301-349) 


Purpose: To provide land and money for the establishment and 
operation of colleges devoted to agriculture and the 
mechanical arts. 


Territorial application: The laws contained in this chapter apply, 
on the basis of separately-enacted provisions, to the Virgin 


Islands, Guam, American Samoa, and the Northern Marianas. 
They also apply to the College of Micronesia, for the duration 
of the Compact of Free Association. 


Recommendation: The land-grant college laws require no change at 
this time to meet territorial needs. 


Discussion: This chapter of Title 7 contains three venerable and 
particularly celebrated Federal laws: 


-- The First Morrill Act (1862), by which the Federal 
Government provided public land (or land scrip) to the 
States to assist in the establishment of institutions "to 
teach such branches of learning as are related to 
agriculture and the mechanic arts", but "without 
excluding other scientific and classical studies and 
including military tactics" (7 U.S.C. 304); 


-- The Second Morrill Act (1890), under which there is 
annually appropriated "to each State and Territory" the 
sum of $50,000 for "instruction in food and agricultural 
sciences" (7 U.S.C. 322); additional amounts are 
distributed under the Bankhead-Jones Act of 1935, which 
supplements the Second Morrill Act, to the States and 
qualifying territories in part on the basis of “equal 
shares" and in part on the basis of population (7 U.S.C. 
329); and 
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-- The Smith-Lever Act (1914), which provides for 
agricultural extension work by the Morrill Act (i.e., 
land-grant) colleges, in “agriculture, uses of solar 
energy with respect to agriculture, home economics, and 
rural energy" and subjects relating thereto (7 U.S.C. 
342). 


Territorial Appli ion: Since 1972, the College of the 
Virgin Islands and the University of Guam have each had the 
status of land-grant colleges, and in lieu of Federal 
donations of land or land scrip under the First Morrill Act, 
there was in 1972 authorized for each an appropriation of $3 
million for their endowment (see note following 7 U.S.C. 301). 
Also in 1972, they became entitled to the same grants as the 
States under the Second Morrill Act (7 U.S.C. 326a), and, 
under the Smith-Lever Act, to flat grants of $100,000 each per 
year (7 U.S.C. 343(b) (2)). (The States receive under the 
Smith-Lever Act the same amounts as they received in 1962 (7 
U.S.C. 343(b)(1)). In 1980, the Community College of American 
Samoa and the College of Micronesia became the beneficiaries 
of the same Federal assistance--a $3 million endowment, annual 
grants for the support of the land-grant college, and 
additional annual grants for extension work--all as had been 
made available to institutions in the Virgin Islands and Guam 
in 1972 (see note following 7 U.S.C. 301). The Agriculture 
Department advises that the foregoing institutions are also 
entitled to receive additional Smith-Lever grants for 
cooperative extension work under 7 U.S.C. 343(c). 


College of Micronesia: The readily available legislative 
history of the 1980 Act that extends land-grant college status 
and benefits to the Trust Territory’s College of Micronesia 
(Pub. L. 96-374, sec. 1361) contains nothing of substance to 
elaborate on that action (1980 U.S. Code Cong. and Admin. News 
3141, 3277). The Compact of Free Association Act perpetuates 
the College’s status, providing in section 105(i)(1) that the 
College of Micronesia "until termination of the Compact... 
shall retain its status as a land-grant institution and its 
eligibility for all benefits and programs available to such 
land-grant institutions." 
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The Northern Marianas: As a result of the enactment of Public 
Law 99-396, approved August 27, 1986, the Northern Marianas is 
now also comprehended by most of these laws. Section 9 of 
Public Law 99-396 amends the land-grant college laws contained 
in this Chapter of Title 7, with one exception: It does not 
provide for the $3 million endowment that institutions in 
other offshore areas have received. As is explained in the 
legislative history: 


Because of the small size of the 
College of the Northern Mariana 
Islands, this provision does not 
authorize a oe the $3 million 
endowment which has usually been 
included in the extension of program 
eligibility. It is intended that the 
college be eligible for all program 
grants and benefits extended to other 
member colleges except for the 
endowment. (132 Cong. Rec. S 4848, 
April 24, 1986, daily pagination) 


It might here be noted that the provisions of this chapter of 
Title 7 are not parallel in terms of funding language for 
land-grant colleges in the territories. The additional 
appropriation provided at 7 U.S.C. 329, for example, refers to 
the Virgin Islands, Guam, and the Northern Marianas, but not 
to the other territorial land-grant colleges; the additional 
$100,000 provided for at 7 U.S.C. 343 refers to the Virgin 
Islands, Guam, and the Northern Marianas, but not to Samoa or 
the College of Micronesia; and the definition of "State" at 
7 U.S.C. 349 also includes the first three but not Samoa or 
the Trust Territory. But this is not in fact a problem, 
inasmuch as all five are comprehended by a 1980 law (Public 
Law 96-374), amended by Public Law 99-396, that provides that 


Any provision of any Act of Congress 
relating to the operation of or 
provision of assistance to a land- 
grant college in the Virgin Islands or 
Guam shall apply to the land-grant 
college in American Samoa, the 
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Northern Mariana Islands, and the 
Trust Territory of the Pacific Islands 
(other than the Northern Mariana 
Islands) in the same manner and to the 
same extent. (Note following 7 U.S.C. 
301). 


All five institutions, thus, are entitled to parallel 
treatment, except that the Northern Marianas College has not 
been granted a $3 million Federal endowment. 


In recommending the extension to the Northern Marianas of the 
land-grant college laws, the Northern Marianas Commission in 
1985 further recommended that the recipient institution (a) be 
one designated by the Northern Marianas Legislature, inasmuch 
as the Commission believed it was not certain that the current 
College of the Northern Marianas would survive and thrive, and 
(b) not be required to be accredited.’ The Congress in 1986 
did not adopt either of these recommendations. 


Conclusion: The laws pertaining to land-grant colleges do not 
require change to meet territorial needs. 


Federal agency comments: Comments were requested from the Depart- 
ments of Agriculture, Education and Justice. All comments 
received are reflected above. 


Note added in 1992: As a result of section 305 of Public Law 102- 
247, approved February 24, 1992, the Northern Marianas College 
is now entitled to receive the same $3 million endowment 
previously authorized for the land grant colleges in the other 
insular areas. 


Y there is no statutory requirement that the institutions to 
be aided by the statutes appearing in this chapter of Title 7 be 
accredited. But there is such a requirement in connection with 
assistance under the Agricultural Research, Extension, and Teaching 
Policy Act (7 U.S.C. 3103(4)), which is discussed in Memorandum 
No. 7-6(m). 
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June 1986 


Subject: (a) Agricultural Experiment Stations 
Title 7, Chapter 14 (7 U.S.c. 361a-39035) 


(b) Bureau of Animal Industry 
Title 7, Chapter 15 (7 U.S.C. 391-396) 


(c) Bureau of Dairy Industry 
Title 7, Chapter 16 (7 U.S.C. 401-404) 


(d) Miscellaneous Matters 
Title 7, Chapter 17 (7 U.S.C. 411a-4501) 


(e) Cooperative Marketing 
Title 7, Chapter 18 (7 U.S.c. 451-457) 


(£) Cotton Statistics and Estimates 
Title 7, Chapter 19 (7 U.S.C. 471-476) 


(g) Dumping or Destruction of Interstate Produce 
Title 7, Chapter 20 (7 U.S.C. 491-497) 


(h) Perishable Agricultural Commodities Act, 1930 
Title 7, Chapter 20A (7 U.S.C. 499a-499s) 


(i) Tobacco, Statistics 
Title 7, Chapter 21 (7 U.S.C. 501-508) 


Tobacco Inspection 
Title 7, Chapter 21A (7 U.S.c. 511-511r) 


Tobacco Control 
Title 7, Chapter 21B (7 U.S.C. 515-517) 


(j) Export Standards for Apples and Pears 
Title 7, Chapter 25 (7 U.S.C. 581-590) 


Export Standards for Grapes and Plums 
Title 7, Chapter 25A (7 U.S.C. 591-599) 
Comment: The laws in Title 7 that are discussed below require no 
legislative modification to meet the needs of the territories. 


65 


Memorandum No. 7-3 


Discussion: (a) Agricultural Experiment Stations (7 U.S.C. 361a- 
3903) were first provided for in the Hatch Act of 1887, much 
amended in the years since, and most recently stated in 1955 
to be intended "to assure agriculture a position in research 
equal to that of industry" (7 U.S.C. 361b). The laws 
contained in this chapter of Title 7 should for purposes of 
this analysis be divided into those pertaining to "State 
agricultural experiment stations" (7 U.S.C. 361a-361i), and 
those later enacted that pertain to “agricultural research at 
eligible institutions" (7 U.S.C. 390-3904). Both presume upon 
the existence of a Morrill Act land-grant college, which the 
Virgin Islands, Guam, American Samoa and the Northern Marianas 
each have. 


The first of the programs cited above applies by its terms to 
the Virgin Islands and Guam only (7 U.S.C. 361a). But section 
1361(c) of the Education Amendments of 1980, as amended (see 
note following 7 U.S.C. 301), makes American Samoa and the 
Northern Marianas beneficiaries under this Act as well. The 
Agriculture Department advises that it has taken the view that 
section 1361(c) of the 1980 Act requires the Department to 
allow land grant colleges in Samoa and the Northern Marianas 
participation in the same manner and to the same extent as 
land grant colleges in the Virgin Islands and Guam. Grants 
under this program involve $100,000 for each institution, plus 
other funds distributed under a formula that takes into 
account rural populations and farm populations (7 U.S.C. 
361c). 


The second of the experiment station programs (7 U.S.C. 390- 
3903), which began in 1963, applies more broadly as a matter 
of statute--to "Guam, American Samoa, the Commonwealth of the 
Northern Marianas Islands, the Trust Territory of the Pacific 
Islands, and the Virgin Islands" (7 U.S.C. 390b(1). Its 
purpose is to assist in financing physical facilities at 
“eligible institutions" (i.e., land-grant colleges) (7 U.S.C. 
390a, 390b(2)), and it applies to those jurisdictions that 
have them. Those include the sometime Trust Territory, whose 
College of Micronesia is entitled by section 105(i)(1) of the 
Compact of Free Association Act (Pub. L. 99-239) to retain, 
for the duration of the Compact, 
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its status as a land-grant 
institution and its eligibility 
for all benefits and programs 
available to such land-grant 
institutions. 


(b) The Bureau of Animal Industry (7 U.S.C. 391-396), 


created in 1884 as a part of the Department of Agriculture and 
now part of the Agricultural Research Service of that 
Department, is charged with investigating and reporting on 
“the condition of the domestic animals and live poultry of the 
United States" (7 U.S.C. 391). There is no indication as to 
what areas are included within "the United States" for this 
purpose, but if there is a need for assistance under these 
laws in the territories, and if there is doubt as to whether 
it could be provided under existing law, the doubt could be 
resolved administratively by action of the Secretary of 
Agriculture under 48 U.S.C. 1469d(c). Additional legislation 
is therefore not needed. 


(c) The foregoing comments apply as well to the Bureau 
of Dairy Industry (7 U.S.c. 401-404), which was created in 
1944 and which is now also a component of the Agricultural 
Research Service. Its services, too, could be made available 
to the territories by action under 48 U.S.C. 1469d(c). 


(d) The Miscellaneous Matters (7 U.S.C. 411a-4501) 
with which this chapter of Title 7 is concerned are both 
diverse and, in most cases, of no interest to the territories. 
Wool standards, cotton ginning, fur bearing animals, and 
agricultural depredations by water fowl are irrelevant to them 
all (although the cotton ginning investigations are to extend 
to "possessions" (7 U.S.C. 424)), as are the various laws here 
codified that pertain to the internal management of the 
Agriculture Department. Some programs provided for here, 
however, have either actual or potential value to the 
territories: two further programs of Federal grants for 
agriculture research (7 U.S.C. 427 and 450i); a program of 
investigation of predatory and other wild animals that do 
injury to agriculture or animal husbandry (7 U.S.C. 426); and 
a program of indemnity payments, authorized through 
September 30, 1990, to dairy farmers who are forced to remove 
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their products from markets because of certain chemical 
residues or nuclear contamination (7 U.S.C. 4503)--a matter of 
special sensitivity particularly in the Pacific territories. 
The last two of these are probably applicable to the 
territories without further action; the research programs 
would require administrative action to extend them, because 
one applies to the States, Territories, and Puerto Rico only 
(7 U.S.C. 427), while the other refers solely to the "States" 
(7 U.S.C. 450i). Further legislation, however, is not needed, 
in light of 48 U.S.C. 1469d(c). 


(e) The law concerning Cooperative Marketing (7 U.S.C. 
451-457), passed in 1926, provides for assistance from the 
Department of Agriculture to cooperative organizations of 
producers of agricultural products. The Department may 
cooperate with any "Territory, District, or possession" (7 
U.S.C. 456), so the territories are now covered by the law. 
The assistance provided is not in the form of grants, but 
instead consists of research and counseling (7 U.S.C. 453). 


(£) The chapter on Cotton Statistics and Estimates (7 
U.S.C. 471-476) authorizes the collection of cotton statistics 
as well as various regulatory activities pertinent to cotton. 
Although the Secretary’s authority probably extunds to each 
"possession" (7 U.S.C. 474)--notwithstanding a reference to 
"continental United States" (7 U.S.C. 471)--the matter is of 
no consequence because no territory is a cotton producer. 


(g) The 1927 law pertaining to Dumping or Destruction 

a Pr (7 U.S.C. 491-497) forbids the 
"dumping", or the misrepresentation as to quality or quantity, 
of perishable farm products "in interstate commerce, or in the 
District of Columbia" (7 U.S.C. 491). In enforcing the law, 
the Secretary of Agriculture may cooperate with the government 
of a "Territory .. . or possession" (7 U.S.C. 494), thus 
suggesting that "interstate commerce", which is undefined, may 
include commerce with the territories. The ambiguity in the 
geographical application of the law could, if a need were to 
arise--and none is known to have done so yet--be removed by 
administrative action of the Secretary of Agriculture under 48 
U.S.C. 1469d(c), because the enforcement of this law would 
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appear to constitute one of the "programs administered by the 
Department of Agriculture" for purposes of that authorization. 


(h) The application to the territories of the 
Perishable Agricultural Commodities Act, 1930 (7 U.S.C. 499a- 
499s) is uncertain. The Act is intended to protect the 
producers of fresh or frozen fruits and vegetables in their 
dealings with commission merchants, dealers, and brokers for 
the sale of those products, and it provides for the licensing 
of them by the Secretary of Agriculture (7 U.S.C. 499c). 
Conduct that the law makes illegal concerns transactions "in 
interstate or foreign commerce", a phrase defined to include 
the States and Territories, but not the territories or 
possessions (7 U.S.C. 499a(3)). But, since the phrase means 
"commerce between any State or Territory . . . and any place 
outside thereof", it means that the Act applies to 
transactions between the States and the territories. The 
remaining question, thus, is whether dealers or brokers in the 
territories, presiding over transactions with foreign 
countries, are subject to the licensing requirements. Perhaps 
they are, in light of the authority of the Secretary of 
Agriculture to cooperate with the governments of the 
"possessions" (7 U.S.C. 4990); but perhaps they are not, in 
light of sections that refer to the States alore (e.g., 
499n(a)), or to "Federal" courts (7 U.S.C. 499h(-** of which 
at least one territory has none. The short answer may be that 
there are no such dealers in the territories; but if they 
later come into existence, the law could be made applicable to 
them on appropriate terms by administrative action of the 
Secretary of Agriculture under 48 U.S.C. 1469d(c). 


(i) The several chapters concerning tobacco--Tobacco 
Statistics (7 U.S.c. 501-508), Tobacco Inspection (7 U.S.C. 
511-511r), and Tobacco Control (7 U.S.C. 515-517)--relate to 
a product without agricultural significance in the 
territories, and they can for the most part be disposed of 
summarily. The first, concerning the collection of statistics 
and the establishment of standards, concerns only tobacco 
grown in "the United States and Puerto Rico" (7 U.S.C. 501), 
thereby excluding the smaller territories. The second, 
providing tobacco classification and inspection, applies to 
the "possessions" and thus to the present "territories" (7 
U.S.C. 511(i)). And the third, pertaining to interstate 
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compacts, deals with a _ subject not pertinent to the 
territories. 


One section, however, which is codified with the 1935 Tobacco 
Inspection Act but is not a part of it, deserves individual 
mention. A law enacted in 1983 as part of the Dairy and 
Tobacco Adjustment Act (97 Stat. 1128, 1149) and amended in 
1985, provides for the inspection by the Secretary of 
Agriculture of all "tobacco offered for importation into the 
United States", and in effect prevents the importation of 
tobacco not meeting certain quality standards (7 U.S.C. 511r). 
The section in question appears to stand alone; it contains no 
definition of the "United States"; the definition cited above 
at 7 U.S.C. 511(i) does not apply; and the readily available 
legislative history makes no reference to the section (1983 
U.S. Code Cong. and Admin. News 1658, 1985 U.S. Cong. and 
Admin. News 1103). The fundamental question of whether the 
Agriculture Secretary’s authority under this law includes the 
territories must, therefore, be answered largely by reference 
to the words of the law. On the one hand, the "United States" 
for customs purposes, and thus for purposes of “imports into 
the United States" as that phrase is customarily used, 
excludes the territories--each of which is outside the U.S. 
customs area. On the other hand, the inspection-of-tobacco- 
imports program seems undeniably one of the "programs 
administered by the Department of Agriculture" to which the 
Secretary’s authority under 48 U.S.C. 1469d(c) applies. TE 
would appear, therefore, that the Secretary could by 
administrative action require inspection and control of 
foreign tobacco imported into the territories. No need for it 
is now known to exist, but it seems likely that the problem 
could be met administratively, if it were to arise. 


(3) The laws establishing Export Standards for Apples 
and Pears (7 U.S.C. 581-590) and Export Standards for Grapes 
and Plums (7 U.S.C. 591-599) are parallel--even though they 
were enacted almost 30 years apart (1933 and 1960, 
respectively). Each requires the Secretary of Agriculture to 
adopt quality standards that apply to the fruit when it is 
exported; each requires that the fruit to be exported be 
accompanied by a certificate stating that the standards are 
met; each permits cooperation with the government of any 
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State, Territory, "or possession" (7 U.S.C. 587,597); and each 
contains the same elliptical definition of "foreign commerce": 


- + . Commerce between any 
State, or the District of 
Columbia, and any place outside 
of the United States or its 
possessions. (7 U.S.C. 589(3), 
599(3)). 


(Plagiarism is neither unknown nor unacceptable in statutory 
drafting, but the wise plagiarist can be expected, if he dips 
into the past, to wonder if intervening developments might 
lead him to different words.) Inasmuch as the four fruits in 
question are not now produced in commercially significant 
quantities in any of the territories, one need not be long 
concerned by this problem of application. But it seems likely 
that the conclusion reached by the staff of the Guam 
Commission in 1951, as to the first of these two laws, remains 
true today as to both: 


Apparently excluded from the 
certificate requirements are 


shipments between the 
continental United States and 
the territories, shipments 


between the territories, and 
shipments from a territory to a 
foreign country. ("Resource 
Material Used in the Preparation 
of the Report of the Commission 
on Application of Federal Laws 
to Guam", House Interior 
Committee Print, 1952, p. 40.) 


If a practical problem were to develop from these exclusions, 
however, it seems probable that it could be met by 
administrative action of the Secretary of Agriculture, acting 
under 48 U.S.C. 1469d(c). 
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Conclusion: The laws contained in the chapters of Title 7 that are 
discussed herein are sufficient to meet the needs of the 
territories and require no legislative modification. 


Federal agency comments: Comments were requested from the Depart- 
ments of Agriculture, Education, and Justice. All comments 
received are reflected above. 
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Subject: (a) Agricultural Adjustment 
Title 7, Chapter 26 (7 U.S.C. 601-625) 


(b) Agricultural Marketing Agreements 
Title 7, Chapter 26A (7 U.S.C. 671-673) 


(c) Cotton Marketing 
Title 7, Chapter 27 (7 U.S.C. 724) 


(d) Anti-Hog-Cholera Serum and Hog-Cholera Virus 
Title 7, Chapter 30 (7 U.S.C. 851-855) 


(e) Rural Electrification and Telephone Service 
Title 7, Chapter 31 (7 U.S.C. 901-950b) 


(£) Peanut Statistics 
Title 7, Chapter 32 (7 U.S.C. 951-957) 


(g) Farm Tenancy 
Title 7, Chapter 33 (7 U.S.C. 1000-1040) 


(h) Agriculturai »djustment Act of 1938 
Title 7, Chapter 35 (7 U.S.C. 1281-1393) 


(i) Price Support of Agricultural Commodities 
Title 7, Chapter 35A (7 U.S.C. 1421-1469) 


(j) Crop Insurance 
Title 7, Chapter 36 (7 U.S.C. 1501-1520) 


(k) Federal Seed Act 
Title 7, Chapter 37 (7 U.S.C. 1551-1611) 


(1) Distribution and Marketing of Agricultural Products 
Title 7, Chapter 38 (7 U.S.C. 1621-1632) 


(m) Stabilization of International Wheat Market 
Title 7, Chapter 39 (7 U.S.C. 1641-1642) 


(n) Halogeton Glomeratus Control 
Title 7, Chapter 40 (7 U.S.C. 1651-1656) 


(0) Agricultural Trade Development and Assistance Act 
Title 7, Chapter 41 (7 U.S.C. 1691-1736aa) 
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(p) Agricultural Commodity Set-Aside 
Title 7, Chapter 42 (7 U.S.C. 1741-1747) 


(q) Foreign Market Development 
Title 7, Chapter 43 (7 U.S.C. 1761-1769) 


(xr) Wool Program 
Title 7, Chapter 44 (7 U.S.C. 1781-1787) 


(s) Soil Bank Program 
Title 7, Chapter 45 (7 U.S.C. 1831a-1838) 


(t) Surplus Disposal of Agricultural Commodities 
Title 7, Chapter 46 (7 U.S.C. 1851-1860) 


(u) Humane Methods of Livestock Slaughter 
Title 7, Chapter 48 (7 U.S.C. 1901-1906) 


(v) Consultation on Agricultural Programs 
Title 7, Chapter 49 (7 U.S.C. 1911-1913) 


(w) Agricultural Credit 
Title 7, Chapter 50 (7 U.S.C. 1921-2000) 


Comment: The agriculture statutes considered herein are for the 


most part applicable to the territories. Those that are not, 
or that contain provisions that create problems in the 
territories, can be modified by administrative action under 48 
U.S.C. 1469d(c). 


Discussion: (a) The chapter entitled Agricultural Adjustment (7 


U.S.C. 601-625) contains the Agricultural Adjustment Act of 
1933--a celebrated New Deal statute that was declared 
unconstitutional in 1936 (United States v. Butler, 297 U.S. 
1), but it was reenacted in part by the Agricultural Marketing 
Agreement Act of 1937, and it has often been amended since. 
It currently provides for the issuance of marketing orders by 
the Secretary of Agriculture, so as to stabilize agricultural 
markets and establish fair prices for certain agricultural 
products (7 U.S.C. 602), and for the imposition of import 
restrictions on certain articles to protect agricultural price 
supports or production adjustment programs (7 U.S.C. 624). 


74 


Memorandum No. 7-4 


The Act does not apply to the territories. In a curious 
provision, the Act is stated to apply 


to the United States and its possessions, 
except the Virgin Islands, American Samoa, 
+. . and the island of Guam... (7 U.S.C. 
610(f£)) 


except that it could be extended to any of them by 
Presidential proclamation for purposes of sugar beets and 
sugarcane. In general, a pre-Covenant law not applicable to 
Guam is also not applicable to the Northern Marianas (see 
section 502(a) of the Covenant), so the Act is also 
inapplicable to the Northern Marianas. (Sugar was once a 
product of consequence of both the Virgin Islands and the 
Northern Marianas, but it is no longer, so the exception is of 
no importance to them.) 


The fact that the Secretary is currently without authority to 
issue marketing orders with respect to agricultural products 
of the territories can be viewed as untroublesome. The Act 
and the authority it contains are directed at agricultural 
enterprises of considerable scope, and far beyond what can 
reasonably be expected to be carried on in small areas. To 
support this proposition, it should be noted that at least 
until 1951, no marketing orders had been issued in the case of 
three then-territories that were far more sizeable than the 
four involved in this study. That is, there had, according to 
the 1951 Guam Commission, been no orders issued in the case of 
Alaska, Hawaii, or Puerto Rico. More recently, however, the 
State of Hawaii has been the subject of marketing orders. 


Consistent with its treatment of the smaller territories 
generally, the Act prohibits "the importation into the United 
States" of particular commodities when a marketing order is in 
effect pertaining to those commodities, and the effect of the 
bar is to exclude from admission to the U.S. such products 
from the four small territories (7 U.S.C. 608e-1)--but the 
particular commodities are not ones raised in quantity in any 
of them. (The agricultural commodities subject to this 
importation prohibition are "tomatoes, raisins, olives (other 
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than Spanish-style green olives), prunes, avocados, mangoes, 
limes, grape-fruit, green peppers, Irish potatoes, cucumbers, 
oranges, onions, walnuts, dates, filberts, table grapes, or 


eggplants . . ." (7 U.S.C. 608e-1)). The prohibition would 
not apply to such commodities entering the territories from 
foreign sources. In general, the treatment accorded the 


territories under this law is appropriate. 


Section 22 of the Act (7 U.S.C. 624) also provides for import 
restrictions on imported articles when necessary to protect a 
price support or production adjustment program. Such 
restrictions would apply to imports from the territories. 
Currently there are restrictions on cotton, peanuts, dairy 
products, sugar, and sugar-containing products. This could 
prove troublesome if any territory were to become a 
significant exporter of agricultural products--and 48 U.S.C. 
1469d(c) does not appear to provide an administrative remedy 
because import restrictions may not constitute the kind of 
"assistance" program with which that section deals--but no 
territory now is such an exporter. 


(b) The provisions under Agricultural Marketin 
Agreements (7 U.S.C. 671-673) are supplemental to the 
Agricultural Adjustment Act ((a) above), and have the same 
geographical application--thus excluding the territories. 
This presents no problem, as explained above. 


(c) The single section remaining under Cotton 
Marketing (7 U.S.C. 724) is probably obsolete, but in any 
event, irrelevant for current purposes. 


(d) The law regulating Anti-Hog-Choler rum_and H 

Cholera Virus (7 U.S.C. 851-855), which is designed to assure 
an orderly supply of these products, has the same application 
as the Agricultural Adjustment Act ((a) above), and thus 
excludes the territories. This probably presents no practical 
problem to the hog farmers located there, but if it does, it 
could be remedied by administrative action under 48 U.S.C. 
1469d(c). 
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(e) The Rural Electrification Act of 1936 (7 U.S.C. 

901-950b) is a statute of particular importance to the 
territories. It is applicable to them, and its benefits have 
been made available to them. The Act permits loans and loan 
guarantees for generating plants and for electric transmission 
lines, with a preference to public and nonprofit borrowers 
(7 U.S.C. 904); and it also authorizes loans for electrical 
and plumbing equipment and, added in 1949, for rural telephone 
service (7 U.S.C. 905, 922). A low interest rate, usually 5%, 
applies. Loans may be made or guaranteed in the States and 
Territories, but the term "Territory" is defined to include 
"any insular possession of the United States" (7 U.S.C. 913), 
so the territories subject to this study are all 
comprehended--the Northern Marianas by operation of section 
502(a) of the Covenant. 


Loans are authorized to assist those in "rural areas", and 
that term is defined to mean, for purposes of an electric 
loan, 


any area of the United States not included 
within the boundaries of any city, village, or 
borough having a population in excess of 
fifteen hundred inhabitants (7 U.S.C. 913). 


A similar definition appears for purposes of loans for 
telephone service (7 U.S.C. 924(b)). 


That definition could be difficult to apply in _ the 
territories, where the boundaries of political subdivisions, 
if they exist at all, are not always definitively established. 
In 1977 and 1978, the REA rejected the Northern Marianas’ 
efforts to obtain electric loan assistance. The staff of the 
Northern Marianas Federal Laws Commission understood that this 
was because Saipan, with an island-wide population of 14,500, 
did not meet that definition, and for that reason, the staff 
of the Commission anticipated recommending an amendment to the 
law. (The recommendation is contained in unpublished material 
and was not considered by the Commission itself.) It seems 
clear, however, that the authority conferred in December 1980 
upon the Secretary of Agriculture under 48 U.S.C. 1469d(c) is 
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sufficient to permit this problem to be overcome by 
administrative action. The Secretary can 


waive or modify any statutory requirements 
relating to the provision of assistance under 
such programs [administered by the Department 
of Agriculture] when he deems it necessary in 
order to adapt the programs to the needs of 
the respective territory. 


So legislation is not required. 


It should be pointed out, however, that the REA, in commenting 
on this memorandum, expresses uncertainty as to whether the 
Secretary of Agriculture possesses the legal authority to 
modify the "rural area" requirement of the law. The REA 
states that it has through administrative action developed 
criteria for determining what a "rural area" is, and that 
these criteria can be applied to the territories as well as to 
the States. It believes that any territorial problem can 
thereby be met. The REA believes that further research would 
be necessary before it could agree that the 48 U.S.C. 1469d(c) 
authority could be used to effect modifications. 


The statute carries a ceiling on loans to the territories, but 
it is almost certainly a meaningless one at this time. No 
more than 25% of the sums available annually for loans for 
rural electrification may be used "in all of the Territories" 


(7 U.S.C. 903(c), (d))--a restriction that had meaning when 
the term comprehended Alaska and Hawaii (as it would have, 
when the statute was enacted in 1936), and particularly when 
the ceiling was 10% instead of 25% (as it was until 1955). In 
any event, even if Puerto Rico is included as a "Territory", 
the ceiling is a generous one for the purposes of the 
territories subject to this study. 


The rural electrification and telephone loan laws here 
codified, therefore, require no amendment to meet the needs of 
the territories. 
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The REA program is also applicable to post-trusteeship 
Micronesia. Section 111(a) of the Compact of Free Association 
Act of 1985 provides that "the services and programs of [the 
Rural Electrification Administration, among others] .. . 
shall be made available to the Federated States of Micronesia 
and the Marshall Islands". Although the conclusion is 
arguable, it seems probable that the authority to waive or 
modify provisions of Agriculture Department programs under 48 
U.S.C. 1469d(c) as to the Trust Territory would continue to be 
available with respect to the same geographic area--even 
though the nomenclature and the political status have 
changed--so the problems identified above as to the U.S. 
territories should be susceptible to correction in Micronesia 
by the same means. 


(£) The chapter on Peanut Statistics (7 U.S.C. 951- 
957) requires their collection, and permits the Secretary of 
Agriculture to cooperate with the governments of the 
possessions in doing so (7 U.S.C. 956). He could, thus, 
exercise this authority in the current territories. 


(g) Farm Tenancy (7 U.S.C. 1000-1040) contains the 
Bankhead-Jones Farm Tenant Act of 1937, as amended and 
supplemented, enacted to permit sharecroppers and other farm 
tenants to buy their own farms. Much of the Bankhead-Jones 
Act has been repealed, and some of what remains--pertaining to 
homesteaders and desertland entrymen on public lands of the 
United States (7 U.S.C. 1006a, 1006b)--is inapplicable to the 
territories. The sections on land conservation and land 
utilization, however, have potential value to the territories. 
These sections provide for a program of land conservation and 
utilization, "to correct maladjustments in land use" (7 U.S.C. 
1010); a land inventory and monitoring program (7 U.S.C. 
1010a); and a program of technical and financial assistance to 
affected units of local government (7 U.S.C. 1011, 1012). 


The Memoranda of Understanding entered into in 1982 and 1983, 
respectively, by the Governments of Guam and the Northern 
Marianas, on the one hand, and the Department of Agriculture, 
on the other, in effect reflect these programs in those two 
areas. (These Memoranda are discussed at the end of the 
Prefatory Comment contained in Title 16 of this study.) A 
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1961 amendment to these land conservation and land utilization 
provisions of the Bankhead-Jones Act extended them expressly 
to Puerto Rico and the Virgin Islands, and in so doing, 
provided that the term "county" could mean the entire area of 
the territory (7 U.S.C. 1013a). The same effect could now be 
achieved administratively, under 48 U.S.C. 1469d(c), and in 
effect it has been achieved for Guam and the Northern Marianas 
by the agreements referred to above. 


The remaining sections of the chapter concern housekeeping 
matters and do not require further attention for purposes of 
this study. 


(h) The Agricultural Adjustment Act of 1938 (7 U.S.C. 
1281-1393) provides an elaborate system for the regulation of 
production and marketing of six agricultural commodities: 
cotton, wheat, corn, tobacco, rice, and peanuts. The 
regulatory scheme is intended, among other things, to 
stabilize the supply in interstate and foreign commerce of 
these commodities, and to assist farmers in receiving fair 
prices (7 U.S.C. 1282). These results are to be achieved 
through a program of acreage allotments and marketing quotas, 
loans, and the storage of reserve supplies. 


The authority of the Secretary of Agriculture extends 
expressly to the States and to Puerto Rico, but no mention is 
made in the law of the territories of the Virgin Islands, 
Guam, Samoa, and the Northern Marianas. The pertinent 
definitions in the Act--none of which has been changed since 
1938--include the "Territories" and Puerto Rico (7 U.S.C. 
1301(a)(3), (5), and (6)), and that term has in the past been 
understood to mean the former Territories of Alaska and Hawaii 
only. The Guam Commission so concluded, with the concurrence 
of the Agriculture Department, in its 1951 report (H. Doc. 
212, 82d Cong., p. 28, paragraph 23), as did the Virgin 
Islands Commission in 1956 (House Interior Comm. Print No. 7, 
84th Cong., page 26), and each Commission further concluded 
that this was as it should be. In commenting on this 
memorandum in June 1987, however, the Agriculture Department 
has stated that the law does apply to the four territories. 
But the six commodities in question are for the most part not 
produced at all in the territories, and to the extent that 
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some (such as corn) are, the amounts are not sufficiently 
significant for the purposes of this program. (Note, for 
example, that a "Commercial corn-producing area" for purposes 
of the Act means a county "in which the average production of 
corn. . . during the ten calendar years immediately preceding 
. . . ds four hundred and fifty bushels or more per farm 
. . ." (7U.8.C. 1301(b)(4)(A)). That scale is not within the 
territories’ capacity.) Accordingly, the application of the 
Act to them is without importance. 


(i) The chapter entitled Price Support of Agricultural 
Commodities (7 U.S.C. 1421-1469) contains the Agricultural Act 
of 1949, and that Act in turn contains two principal programs: 
the program of price supports for certain agricultural 
commodities, administered by the Commodity Credit Corporation 
(ccc) of the Department of Agriculture, and a program of 
disposal of surplus agricultural products. 


The price support program applies geographically in the same 
manner as the Agricultural Adjustment Act of 1938 ((h) above), 
because its definitions are incorporated by reference (7 


U.S.C. 142845). Under the program, the Secretary of 
Agriculture, acting through the CCC, provides price supports 
for certain agricultural commodities. Price supports are 


required in the case of certain "basic agricultural 
commodities", which consist of tobacco, corn, wheat, rice, 
cotton, and peanuts (7 U.S.C. 1441); and for certain other 
designated nonbasic agricultural commodities, consisting of 
tung nuts, soybeans, honey, milk, sugar beets, and sugarcane 
(7 U.S.C. 1446). They are authorized, but not required, for 
other agricultural commodities (7 U.S.C. 1447). To receive 
price supports, an agricultural producer must usually in turn 
abide by the acreage restrictions imposed under the 1938 Act 
or the 1949 Act. Most of the products that are the subject of 
support are not produced in the territories. If, however, a 
territory were to become a significant producer of any 
price--supported agricultural product, the application of this 
Act could, without further legislation, be modified under 48 
U.S.C. 1469d(c) to fit the needs of the territory. 


The provisions of the Act pertaining to disposals do, however, 
include all of the territories. Under 7 U.S.C. 1427, surplus 
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food may be made available, following an appropriate finding 
by the President, to relieve distress "in any area in the 
United States including the Virgin Islands" (and thus, by any 
reasonable construction including the other territories as 
well); under 7 U.S.C. 1427a(d), to relieve distress in Guam or 
the Virgin Islands--and thus in the Northern Marianas under 
section 502(a) of the Covenant, and in Samoa by action under 
48 U.S.C. 1469d(c); also under 7 U.S.C. 1427a(d), to any area 
that can be aided under the Federal Disaster Act of 1974, 
which includes them all (42 U.S.C. 5122(3)); and under 7 
U.S.C. 1431(a), "to prevent the waste of commodities", to any 
"possession", which also includes them all. Additionally, the 
Agriculture Department points out that food disposal authority 
pertaining to school lunches and other feeding programs is 
also codified here--and the particular programs referred to, 
i.e., the National School Lunch Act, the Older Americans Act, 
and the Child Nutrition Act, all apply to all of the 
territories (42 U.S.C. 1760(d)(1), 3002(3), and 1784(a), 
respectively). Thus, no problem is presented. 


Because the Freely Associated States of Micronesia will be 
entitled to disaster assistance under section 221(a)(2) of the 
Compact, they too will be eligible for food assistance "to 
relieve distress". It might be noted, however, that a section 
codified in this chapter, appearing at 7 U.S.C. 1431b, which 
has worked considerable mischief in the Trust Territory, will 
cease to be available there upon trusteeship termination. 
That law, enacted in 1958, provides that 


. . . those areas under the jurisdiction or 
administration of the United States are 
authorized to receive from the Department of 
Agriculture for distribution on the same basis 
as domestic distribution in any State, 
Territory, or possession of the United States, 
without exchange of funds, such surplus 
commodities as may be available pursuant to 
{among others, 7 U.S.C. 1431, referred to 
above]. 


Feeding programs in the Trust Territory (which was, of course, 
an area under both the jurisdiction and administration of the 
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U.S.), gave rise to severe criticism from many sources, 
inciucing Micronesian merchants, and the ending of their 
availability under this statute will thus be widely welcomed. 


(3) The Crop Insurance program (7 U.S.C. 1501-1520) 
was created in 1938, with the establishment of the Federal 
Crop Insurance Corporation within the Department of 
Agriculture. The law was initially silent as to geographical 
application, but in 1980 the authority of the Corporation was 
expressly extended to the Virgin Islands, Guam, Samoa, the 
Northern Marianas, and the Trust Territory (7 U.S.C. 1508(f)). 
Federal crop insurance, however, has not yet been made 
available in any of them. The insurance in question, which is 
now available on a large number of stated agricultural and 
aquacultural products, and which can be made available to 
other agricultural commodities at the discretion of the Board 
(7 U.S.C. 1518), is intended to insure against a variety of 


natural disasters (7 U.S.C. 1508(a)). A portion of the 
producer’s premium is paid by the Corporation (7 U.S.C. 
1508(b)(3)). In iight of the requirements of the 1980 


amendments, the insurance is now provided largely by private 
insurance carriers, with reinsurance by the Corporation 
(7 U.S.C. 1508(e)). In view of the express extension of the 
law to the territories in 1980, and of the authority of the 
Secretary of Agriculture to waive or modify statutory 
requirements to the extent necessary "to adapt the programs to 
the needs of the respective territory" (48 U.S.C. 1469d(c)), 
there is no need for any legislative modification of the 
Federal Crop Insurance Act to meet territorial needs. 


(k) The F ral A (7. U.S.C. 1551-1611) 
regulates both interstate and foreign commerce in agricultural 
and vegetable seeds, in general prohibiting commerce in seeds 
that are inadequately labeled, falsely advertised, 
adulterated, or of insufficient quality (7 U.S.C. 1571, 1581). 
The territories are comprehended by the interstate commerce 
provisions, but not by those pertaining to foreign imports. 


Seeds shipped from the States to the territories, or among the 
territories, must meet the standards of the Act because the 
term "interstate commerce" is defined broadly to include them 
all (7 U.S.C. 1561(a)(3)). It includes commerce with a 
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"possession", and that term includes the Virgin Islands, Guam, 
and Samoa, and by operation of section 502(a) of the Covenant, 
the Northern Marianas as well. 


As to imports from foreign countries, all of the territories 
are excluded from protection. Although the term "foreign 
commerce" is defined to include them (7 U.S.C. 1561(a)(5)), 
that term is not used in the Act in a way that affects them. 
Instead, it is "importation into the United States" of 
offending foreign seeds that is the subject of import control 
under the Act, and the 'United States" for this purpose does 
not include the territories (7 U.S.C. 1561(a)(1)). This is 
almost certainly the logical result of the territories’ 
exclusion from the U.S. customs territory, because it is 
Federal customs officers who are charged with enforcement of 
these import prohibitions. Inasmuch as the territories have 
not reported any practical problems associated with defective 
seed imports from foreign sources, it seems probable that 
this statutory deficiency does aot require correction by 
Congressional amendment. Additionally, each of the four 
territories would have authority to deal with the matter by 
local law if a problem were to arise, and that should be 
sufficient to meet their needs. 


Two further observations may be warranted. First, the 
authority conferred by 48 U.S.C. 1469d(c) is inadequate to 
permit the extension of the import provisions of the Federal 
Seed Act to the territories, because those provisions are 
administered not by the Secretary of Agriculture alone, as 
that authority provides, but instead by the Secretaries of 
Agriculture and the Treasury together (7 U.S.C. 1582, 1592). 
Secondly, references to Guam in two of the definitions (7 
U.S.C. 1561(8)(A)(ii) and (9)(A)(ii)) are without substantial 
significance for current purposes. "Guam" was added to these 
definitions as a result of the Guam Commission's 
recommendation in 1951 and the consequent modification of the 
Federal Seed Act in 1956 (Pub. L. 896, 84th Cong., sec. 1, 70 
Stat. 908). The effect is to permit Guam (along with Puerto 
Rico, but no other offshore area) to define by local law the 
terms "weed seeds" and "noxious weed seeds" for purposes of 
the labeling restrictions of the Act that pertain to 
interstate commerce (7 U.S.C. 1571(a)(4), (5)). Because the 
authority given Guam (and Puerto Rico) does not precisely 
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parallel that given the States, section 502(a) of the Covenant 
would not serve to extend the Guam provision to the Northern 
Marianas. That is almost certainly not a problem. Apparently 
it has also not been a problem in the Virgin Islands or Samoa. 


In the circumstances, it seems proper to conclude that the 
Federal Seed Act does not require legislative attention to 
meet territorial needs. 


(1) The chapter entitled Distribution and Marketing of 
Agricultural Products (7 U.S.C. 1621-1632) contains the 
Agricultural Marketing Act of 1946, which provides for 
research into the means of marketing, transporting, and 
distributing agricultural products. It permits allotments to 
the States for projects in marketing service and marketing 
research, with the amount subject to the discretion of the 
Secretary of Agriculture (7 U.S.C. 1623), and the term "State" 
was defined in 1972 to include the Virgin Islands and Guam (7 
U.S.C. 1626). The term thus includes the Northern Marianas as 
well, under section 502(a)(2) of the Covenant. It could be 
expanded to include S-moa if the need were to arise, by 
administrative action « : the Secretary of Agriculture. 


There was added to the chapter in 1985 a new law, part of the 
Food Security Act of 1985, designed to protect the purchasers 
of agricultural products from liability as a result of liens 
placed upon such products by those who lend to producers. 
State laws that had permitted this practice had the effect of 
subjecting the purchaser of farm products "to double payment 
for the products, once at the time of purchase, and again when 
the seller fails to repay the lender" (7 U.S.C. 1631(a)(2)). 
The new law, in effect, eliminates the lender’s lien in most 
circumstances, and for purposes of that law, the term "State" 
includes all of the territories expressly (7 U.S.C. 
1631(c)(9)). 


(m) The law concerning the Stabilization £ 
International Wheat Market (7 U.S.C. 1641-1642) authorizes 
action by the President to implement the International Wheat 
Agreement. He (or his delegate, the Secretary of Agriculture) 
may prohibit or restrict the importation or exportation of 
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wheat or wheat flour. The territories are probably a part of 
the United States for this purpose, but they are unlikely to 
be realistically affected. 


(n) Halogeton Glomeratus Control (7 U.S.C. 1651-1656) 
permits the Secretaries of Interior and Agriculture to act to 
control, suppress, and eradicate this phenomenon--which is a 
poisonous weed damaging to the livestock industry. The 
statute is confined to the "States", and perhaps the 
phenomenon to be eradicated is as well. 


{o) The Agricultural Trade Development and Assistance 
Act (7 U.S.C. 1691-1736aa), originally enacted in 1954 and 
amended and supplemented with great frequency in the years 
since, is essentially a law pertaining to U.S. foreign 
assistance, and as such it has no direct effect in the 
territories. The purposes of the Act are to expand export 
markets for United States agricultural commodities; to use 
U.S. agricultural abundance to combat hunger and malnutrition 
in developing countries; to assist developing countries in 
improving their own agricultural production; to use foreign 
currencies generated under the Act to encourage private 
enterprise in developing countries; to enhance food security 
in developing countries through local food production; and 
generally to promote U.S. foreign policy (7 U.S.C. 1691). The 
term "United States" is often used in a political sense (as in 
"foreign policy of the United States"), in which cases it, in 
effect, includes the territories as well as all other parts of 
the United States; but when it is used in a geographical sense 
(as in the case of "any agricultural commodity produced in the 
United States", 7 U.S.C. 1732), the term is undefined. 


Because the territories do not produce agricultural 
commodities on the scale that would permit their use in any 
significant international program, any question concerning the 
application of the law to them is probably without 
significance. The term "agricultural commodity" includes fish 
(comprehending aquacultural operations as well, 7 U.S.C. 
1732), but territorial fishery products too are almost 
certainty too limited in quantity to be of value in programs 
under the Act. 
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(p) Agricultural Commodity Set-Aside (7 U.S.C. 1741- 
1747) is obsolete (for it appears to deal solely with 
agricultural products “from 1954 and prior years’ crops", 7 
U.S.C. 1741), but in any event, it deals with farm products 
not produced in quantity in any of the territories (7 U.S.C. 
1741). 


(q) Foreign Market Development (7 U.S.C. 1761-1769) 
provides methods of promoting the marketing of United States 


agricultural products abroad--using Agricultural Officers or 
Attaches in U.S. embassies, and U.S. Agricultural Trade 
Offices in appropriate foreign countries. None of these laws 
has a direct effect on the territories. 


(r) The Wool Program (7 U.S.C. 1781-1787) is intended 
to encourage the domestic production of wool by, among other 
things, a price support p-ogram. Since wool is not produced 
in the territories, the fact that it probably does not apply 
to them is untroublesome. 


(s) The Soil Bank Program (7 U.S.C. 1831a-1838) has 
become obsolete and need not be considered. 


(t) The chapter titled Surplus Disposal of 
Agricultural Commodities (7 U.S.C. 1851-1860) contains 
sections of the Agricultural Act of 1956, most of which are 
irrelevant to the territories, e.g., the disposal by the 
Commodity Credit Corporation of stocks of agricultural 
commodities, an export program for cotton, the transfer of 
bartered materials. One section is of considerable moment, 
however: at 7 U.S.C. 1854 there appears the provision, 
enacted in 1956, by which the President or his delegate 
(including the Committee for the Implementation of Textile 
Agreements) is authorized to limit the export from foreign 
countries 


and the importation into the United 
States of any agricultural commodity or 
product manufactured therefrom or 
textiles or textile products. 
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Although not defined within this chapter, it is clear that 
"the United States" for this purpose excludes all of the 
territories, so that the import limitations (or quotas) that 
are established may be applied so as to limit imports from the 
territories to the United States customs area ({i.e., the 
States and Puerto Rico). That is the usual meaning of "United 
States" for customs purposes, and it is the Commissioner of 
Customs who is charged with enforcement of the import quotas 
(see Executive Order No. 11651, set out as a note following 7 
U.S.C. 1854). The Northern Marianas and Guam were heard to 
complain bitterly of the textile quotas imposed in 1984, which 
had the effect of limiting their shipments to the U.S. of 
sweaters made from foreign components. 


It would of course be possible to amend 7 U.S.C. 1854 to 
eliminate this possibility, but that would in turn almost 
surely precipitate further legislation that the territories 
could be expected even more strongly to resist, namely, the 
expansion of the U.S. customs area to include them. Although 
compromise approaches are in theory available, it seems 
probable that the territories are realistically confronted by 
two choices only: the continuation of the kind of authority 
contained in 7 U.S.C. 1854, which could be exercised (as it 
has been) to do injury to territorial businesses; or an 
expansion of the U.S. customs walls to include them for all 
customs purposes--thus eliminating their ability to import 
foreign goods duty free, and their further ability to ship 
their own goods to the States and have them entered free of 
U.S. duty, if they meet certain criteria. If those are the 
choices, the territories can be expected to choose the former, 
which is the status quo. 


(u) The law concerning Humane Methods of Livestock 
Slaughter (7 U.S.C. 1901-1906) requires that animals be 
rendered insensible to pain before they are slaughtered, or 
that they be slaughtered in accordance with particular 
standards in religious rituals (7 U.S.C. 1902). The law 
contains no hint as to its geographical application, and the 
implementing regulations are similarly silent (19 CFR Part 
313). In the circumstances, they probably do not apply to the 
territories, but they could be extended by administrative 
action under 48 U.S.C. 1469d(c) if that were desirable. 
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Animals are, of course, slaughtered in the territories, and 
the techniques are almost certainly not consistently humane. 


(v) Consultation on Agricultural Programs (7 U.S.C. 
1911-1913) authorizes the Secretary of Agriculture to consult 
with farmers and farm organizations, and to pay their expenses 
to attend meetings, when he believes it would be helpful in 


the development of new farm legislation. The authority 
probably overcomes the constraints of the Federal Advisory 
Committee Act (5 U.S.C. App. 1). There are no provisions 


concerning geographical application, so territorial farmers 
could probably serve as invited advisers. 


(w) The chapter on Agricultural Credit (7 U.S.C. 1921- 
2000) contains the Consolidated Farm and Rural Development Act 
of 1961 and its amendments, which is the successor to (among 
others) the Farmers Home Administration Act of 1946. As such, 
it contains part of the basic authority of the Farmers Home 
Administration, an agency of the Department of Agriculture 
that has been active in all of the territories and the Trust 
Territory. (As will appear below, however, the Farmers Home 
Administration’s activities in the territories are conducted 
not under the 1961 law, but instead under Title Vv of the 
Housing Act of 1949 (Memorandum No. 42-4(b)). 


The Consolidated Farm and Rural Development Act of 1961 
constitutes a major Federal farm credit law. Under it, the 
Farmers Home Administration is authorized to make loans or to 
guarantee loans to farmers and ranchers for, among other 
things, the acquisition or improvement of farm buildings and 
land and water development (7 U.S.C. 1923(a)); to nonprofit 
associations and public agencies for water and waste facility 
projects (7 U.S.C. 1926(a)); and to farmers and ranchers for 
operations, including the purchase of livestock, equipment, 
feed, seed, and fertilizer (7 U.S.C. 1942(a)). Beneficiaries 
must be U.S. citizens (7 U.S.C. 1922(a)(1), 1941(a)(1))-- 
except that by a 1980 amendment, aliens lawfully admitted for 
permanent residence may be made eligible (7 U.S.C. 1996). 
Real Estate loans are limited to $200,000, but they may be 
guaranteed to $300,000; operating loans are limited to 
$100,000, but may be guaranteed to $200,000. 
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In 1978 the benefits of the program, which had formerly been 
confined to Puerto Rico and the Virgin Islands alone among the 
offshore areas, were extended to Guam, Samoa, and the Northern 
Marianas, and, "to the extent the Secretary [of Agriculture] 
determines it to be feasible and appropriate", to the Trust 
Territory as well (7 U.S.C. 1991(6)). 


The Farmers Home Administration is among the most visible 
Federal agencies in the territories and the Trust Territory, 
and territorial residents have benefitted substantially from 
its good works. Its programs in those areas have, however, 
been conducted under the Housing Act of 1949, and not under 
the Consolidated Farm and Rural Development Act, because the 
latter Act, the Agriculture Department informally reports, 
presents too many problems of administration in the 
territories: land tenure, citizenship, farming on too small 
a scale. Statutory misfits could, of course, be waived by 
administrative action under 48 U.S.C. 1469d(c)--but that has 
not become necessary, because other programs already available 
meet the need. Accordingly, modification of the laws of this 
chapter is not necessary to accommodate the territories. 


The Compact of Free Association Act provides in section 
105(h)(1)(C) for the continuation in the Freely Associated 
States of the programs and services of the Farmers Home 
Administration, except that in the Federated States of 
Micronesia, the portfolio of loans may be transferred to the 
Government in lieu of a continued Federal program. 


Conclusion: The foregoing laws pertaining to agriculture are 


largely applicable now to the territories. Those that are not 
are for the most part unsuitable for territorial purposes, 
being instead designed to meet the needs of large scale 
agricultural enterprises of a kind unknown in the territories. 
To the extent, however, that any not now applicable in the 
territories might have value there, the laws are susceptible 
to extension by administrative action under 48 U.S.C. 
1469d(c), so amendments to the law are not needed to meet 
territorial needs. 
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Federal agency comments: Comments were requested from the Depart- 
ments of Agriculture and Justice. All comments received have 
been reflected above. 
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Memorandum No. 7-5 
July 1986 


Subject: Food Stamp Program 
Title 7, Chapter 51 (7 U.S.C. 2011-2029) 


Purpose: To "safeguard the health and well-being of the Nation’s 
population by raising levels of nutrition among low-income 
households" by means of a food stamp program that "will permit 
low-income households to obtain a more nutritious diet... 
by increasing food purchasing power for all eligible 
households . . ." (7 U.S.C. 2011). 


Territorial application: The Food Stamp Act applies by its own 
terms to the Virgin Islands and Guam. It does not apply to 
American Samoa. A food stamp program is in operation in the 
Northern Marianas under a block grant from the Department of 
Agriculture. 


Recommendation: In light of the authority given the Secretary of 
Agriculture under 48 U.S.C. 1469d(c), if a need were to arise 
either to modify the food stamp program in the territories or 
to extend the program to a new area, those results could be 
accomplished by administrative action. There is thus no 
actual or potential need for legislation to modify the program 
for any of the territories. 


Discussion: The Food Stamp Act, first enacted in 1964 and 
substantially amended most recently in 1985, provides a 
program by which eligible households--defined as those whose 
financial resources meet particular economic standards set 
forth in the law and pertinent regulations, thus making them 
needy--may purchase food by using coupons that are given to 
them, to be redeemed in authorized retail food stores. 


The Act was extended to the Virgin Islands and Guam in 1971 (7 
U.S.C. 2012(m)), and until 1981 those territories were subject 
to the same eligibility standards as applied to the States of 
the United States. (Puerto Rico was treated in the same 
fashion, but in 1981 it was excluded from the standard 
provisions of the Food Stamp Act and was instead made the 
recipient of an individual block grant, with annual ceilings 
on block grant payments to Puerto Rico being stipulated in the 
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law (7 U.S.C. 2028).) In 1981, however, the national 
standards of eligibility, which had been required to be 
uniform for the States and territories, were modified to 
permit departures in the cases of Alaska, Hawaii, Guam, and 
the Virgin Islands (7 U.S.C. 2014(b)). In addition, the law 
was also then amended to provide for particular deductions 
{used to compute household income, so as to determine 
eligibility) in the cases of those four areas. The "standard 
deduction of $85 a month for each household" is specified at 
$170 in the case of Guam, and $75 in the case of the Virgin 
Islands (7 U.S.C. 2014(e)). The “excess shelter expense 
deduction" (used for the same purpose), which cannot exceed 
$147 in the original 48 States, cannot exceed $179 in Guam or 
$109 in the Virgin Islands (7 U.S.C. 2014(e)). But in any 
event, the standards for eligibility in the Virgin Islands and 
Guam cannot exceed those in the 48 contiguous States (7 U.S.C. 
2014(c)). 


American Samoa is not part of the food stamp program. It has 
not sought to be included, perhaps because the food 
distribution system in Samoa does not rely very heavily upon 
the retail food store system that is usual elsewhere in the 
United States. Noncitizen nationals in Samoa would not be 
eligible under the program (7 U.S.C. 2015(f£)), nor would there 
be a court available there for enforcement (7 U.S.C. 2023), 
but those problems could be administratively overcome under 48 
U.S.C. 1469d(c), if it were concluded that the program would 
have merit in the territory. The probability is that the 
Samoan economy would not harmonize with it, and further that 
there may, in fact, be no need for such a program there. 


A food stamp program is in operation in the Northern Marianas, 
but it is one of that Government’s own devising, based on 
annual financial grants from the Department of Agriculture. 
The program has been in effect under a Memorandum of 
Understanding pursuant to 48 U.S.C. 1469d(c) since 1982. 


The program was the subject of legislation before that date, 
but it is now of historic interest only. Because on 
January 9, 1978 (the operative date for purposes of the 
extension to the Northern Marianas by operation of law of 
Federal statutes then applicable to Guam, under section 
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502(a)(2) of the Covenant), the Food Stamp Act then applied to 
Guam in the same manner as it applied to the States, the Act 
then became applicable to the Northern Marianas. Soon 
thereafter, however, in section 3(c) of Public Law 95-348 
(1978), the Congress provided that the Secretary of 
Agriculture could implement the law, upon the request of the 
Governor of the Northern Marianas, “with such income and 
household standards of eligibility, deductions, and allotment 
values as the Secretary determines, after consultation with 
the Governor, to be suited to the economic and social 
circumstances of such islands." Interior Department files 
show that this provision was developed because of a concern in 
the Northern Marianas that national eligibility standards 
would result in almost all residents of the Northern Marianas 
becoming eligible for food stamps, and the related concern 
that this could be injurious to both the social structure and 
the economy of the Commonwealth. 


Thereafter, the request of the Governor for the program was 
submitted to the Secretary of Agriculture, but the program was 
not instantly implemented, resulting in the filing of a 
lawsuit in 1981 by the Commonwealth Government in the Federal 
District Court for the Northern Marianas, asking that the 
program be instituted forthwith (Commonwealth of the Northern 
Marianas v. United States, Civ. Action No. 81-0035). By that 
time, however, the broad authority vested in the Secretary of 
Agriculture by the law appearing at 48 U.S.C. 1469d(c) (which 
is derived from section 601(c) of Public Law 96-597, approved 
December 24, 1980) had been enacted. Under that authority, a 
Memorandum of Understanding was concluded between the 
Agriculture Department and the Government of the Northern 
Marianas, and a food stamp program under the block grant 
referred to above went into effect on July 1, 1982. In 
material prepared for the Northern Marianas Commission 
(unpublished), it is reported that about 5000 people in the 
Northern Marianas, with a population of about 17,000, were 
placed on the program during its first year. 


Conclusion: While doubts have been expressed as to the wisdom of 


providing food stamp assistance in at least some of the 
territories where it is now available, there can be little 
doubt as to the presence there of low-income residents who 
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genuinely need this help. The law is sufficient to meet the 
need. 


Federal agency comments: Comments were requested from the 
Department of Agriculture and the Department of Justice. All 
comments received have been reflected above. 
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Memorandum No. 7-6 
July 1986 


Cotton Research and Promotion 
Title 7, Chapter 53 (7 U.S.C. 2101-2118) 


Transportation, Sale, and Handling of Certain 
Animals 
Title 7, Chapter 54 (7 U.S.C. 2131-2157) 


Department of Agriculture 
Title 7, Chapter 55 (7 U.S.C. 2201-2276) 


Department of Agriculture Advisory Committees 
Title 7, Chapter 55A (7 U.S.C. 2281-2286) 


Unfair Trade Practices Affecting Producers of 
Agricultural Products 
Title 7, Chapter 56 (7 U.S.C. 2301-2306) 


Plant Variety Protection 
Title 7, Chapter 57 (7 U.S.C. 2321-2583) 


Potato Research and Promotion 
Title 7, Chapter 58 (7 U.S.C. 2611-2627 


Rural Fire Protection, Development, and Small Farm 
Research and Education 
Title 7, Chapter 59 (7 U.S.C. 2661-2669) 


Egg Research and Consumer Information 
Title 7, Chapter 60 (7 U.S.C. 2701-2718) 


Noxious Weeds 
Title 7, Chapter 61 (7 U.S.C. 2801-2813) 


Beef Research and Information 
Title 7, Chapter 62 (7 U.S.C. 2901-2911) 


Farmer-to-Consumer Direct Marketing 
Title 7, Chapter 63 (7 U.S.C. 3001-3006) 


Agricultural Research, Extension, and Teaching 
Title 7, Chapter 64 (7 U.S.C. 3101-3336) 


Wheat and Wheat Foods Research and Nutrition 
Education 
Title 7, Chapter 65 (7 U.S.C. 3401-3417) 
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Agricultural Foreign Investment Disclosure 
Title 7, Chapter 66 (7 U.S.C. 3501-3508) 


Implementation of International Sugar Agreement, 
1977 
Title 7, Chapter 67 (7 U.S.C. 3601-3606) 


Agricultural Subterminal Facilities 
Title 7, Chapter 68 (7 U.S.C. 3701-3703) 


Swine Health Protection 
Title 7, Chapter 69 (7 U.S.C. 3801-3813) 


Animal Cancer Research 
Title 7, Chapter 70 (7 U.S.C. 3901-3904) 


Agricultural Trade Suspension Adjustment 
Title 7, Chapter 71 (7 U.S.C. 4001-4005) 


National Agricultural Cost of Production Standards 
Review Board 
Title 7, Chapter 72 (7 U.S.C. 4101-4110) 


Farmland Protection Policy 
Title 7, Chapter 73 (7 U.S.c. 4201-4209) 


Floral Research and Consumer Information 
Title 7, Chapter 74 (7 U.S.C. 4301-4319) 


International Carriage of Perishable Foodstuffs 
Title 7, Chapter 75 (7 U.S.C. 4401-4406) 


Dairy Research and Promotion 
Title 7, Chapter 76 (7 U.S.C. 4501-4538) 


Honey Research, Promotion, and Consumer Information 
Title 7, Chapter 77 (7 U.S.C. 4601-4612) 


Agricultural Productivity Research 
Title 7, Chapter 78 (7 U.S.C. 4701-4710) 


Pork Promotion, xesearch, and Consumer Information 
Title 7, Chapter 79 (7 U.S.C. 4801-4819) 
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(cc) Watermelon Research and Promotion 
Title 7, Chapter 80 (7 U.S.C. 4901-4916) 


(dd) National Agricultural Policy Commission 
Title 7, Chapter 81 (7 U.S.C. 5001-5007) 


Comment: The laws pertaining to agriculture that are discussed 
below are, for the most part, of little importance to the 
territories. None requires modification to meet current 
territorial needs. 


Discussion: (a) Cotton Research and Promotion (7 U.S.C. 2101-2118) 
provides an elaborate program for these purposes, to benefit 
the "cotton producing States of the Nation" (7 U.S.C. 2101). 
The territories are excluded (7 U.S.C. 2116(e)), and that is 
appropriate inasmuch as none is a cotton producer. 


(b) The chapter entitled Transportation, Sale, and 
Handling of Certain Animals (7 U.S.C. 2131-21 57) contains the 
Animal Welfare Act, requiring humane treatment of animals used 
in research or for exhibition purposes, and by pet store 
owners. The Act authorizes the issuance of licenses for 
dealers and exhibitors, and the issuance of regulations and 
standards regarding the humane handling, care, treatment, and 
transportation of animals. The term "animals" includes dogs, 
cats, and others, but excludes farm animals and poultry 
“intended for use as food or fiber" (7 U.S.C. 2132(g)). 
Certain dealers and exhibitors of animals are required to be 
licensed (7 U.S.C. 2133), and research institutions, carriers, 
and intermediate handlers are required to be registered 
(7 U.S.C. 2136). 


The Act applies to the territories, with the Virgin Islands, 
Guam, and Samoa being expressly named (7 U.S.C. 2132(d)). 
Although in the States it applies only when interstate 
commerce is involved, in the case of the territories and 
possessions it also applies to commerce "within" each. An 
anomaly thus results in the case of the Northern Marianas: 
while the Act generally applies to it through operation of law 
under section 502(a)(2) of the Covenant, it does not apply to 
transactions that occur wholly within the Northern Marianas 
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(unlike transactions wholly within Guam), because section 
502(a)(2) provides that statutes extended to the Northern 
Marianas by its terms apply to it "as they are applicable to 
the several States". 


The enforcement provisions of the Act are unusually correct 
for purposes of the territories. Jurisdiction is given not 
only to the District Courts of the Virgin Islands and Guam, 
but also to "the highest court of American Samoa" and "the 
United States courts of the other territories" (7 U.S.C. 
2146(c)). The frequent problem of jurisdiction in Samoa is 
thus nicely met, and the latter Phrase either does, or upon 
trusteeship termination will, include the District Court of 
the Northern Marianas. 


A provision added to the Act in 1976 would be of particular 
interest in some of the territories--where cock fighting is 
regarded as good sport--but for a definition of "commerce" 
peculiar to that new provision. The 1976 addition bars animal 
fighting ventures, meaning events involving a fight "between 
at least two animals . . . conducted for purposes of sport, 
wagering, or entertainment . . ." (7 U.S.C. 2156(g)(1)). An 
"animal" includes a live bird (7 U.S.C. 2156(g)(5)). But for 
Purposes of the 1976 amendment, only commerce between the 
States, or a State and a territory, or between territories, 
and between a foreign country and a territory, is comprehended 
(7 U.S.C. 2156(g)(2)). So, if ina territory only homegrown 
cocks are used for cockfights, or homegrown anything else for 
animal fights--which is, probably invariably, the case--then, 
very regrettably, there is no help to be gained from this law. 
In addition, the Agriculture Department points out that under 
the Act cockfighting is not unlawful in a "State" where it is 
allowed (7 U.S.C. 2156(d)). 


(c) The chapter titied Department of Agriculture (7 


U.S.C. 2201-2276) contains laws pertaining to the organization 
of the Department and its housekeeping. Few present problems 
of geographical application, but any that appear to be 
confining (e.g., 7 U.S.C. 2250a, which permits the Agriculture 
Department to erect buildings on lands owned by the "States") 
could be expanded administratively under 48 U.S.C. 1469d(c). 
An emergency feed program for livestock and poultry, when the 
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need arises from natural disasters, is expressly applicable to 


Guam and the Virgin Islands (7 U.S.C. 2267(a)), and by 
operation of law to the Northern Marianas under section 
502(a)(2) of the Covenant. It could be extended 


administratively to Samoa. 


(d) The laws concerning Department of Agriculture 
Advisory Committees (7 U.S.C. 2281-2286) also concern 
housekeeping, and are of no relevance for purposes of this 
study. 


(e) The Agricultural Fair Practices Act of 1967 (7 
U.S.C. 2301-2306) is intended "to protect the agricultural 
producer’s right to decide, free from improper pressures, 
whether or not he wishes to belong to a marketing or 
bargaining association" (1968 U.S. Code Cong. and Admin. News, 
1867). It does so by prohibiting "handlers" of agricultural 
products, i.e., foi the most part those who buy from the 
producers, from engaging in practices that interfere with the 
producers’ right to organize among themselves (7 U.S.C. 2303). 
The statute is silent as to its geographical application, as 
is its readily available legislative history (1968 U.S. Code 
Cong. and Admin. News, 1867), except that it does refer to 
State law and State courts (7 U.S.C. 2305(d)). Congress 
almost certainly did not have the territories in mind when it 
enacted this law, and since agriculture producers’ 
associations are uncommon, and perhaps nonexistent, in the 
territories, the oversight can be forgiven. This law may not 
be among the kinds of "programs of the Department of 
Agriculture" that the Congress had in mind when it enacted 48 
US €., 1469d(c), so extension to the territories by 
administrative action may not be available. In any event, 
until producers’ associations that need protection develop in 
the territories, the matter seems to be academic. 


(£) The Plant Variety Protection Act (7 U.S.C. 2321- 
2583) provides protection to the breeder of a “novel variety" 
of plant, similar to a patent. The holder of a certificate of 
Plant Variety Protection, issued by the Department of 
Agriculture pursuant to the elaborate provisions of the Act, 
is entitled to sue for infringement. The Act applies to the 
"territories and possessions" (7 U.S.C. 2401(b)), and thus to 
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all of the areas subject to this study. No provisions appear 
to create difficulties for plant breeders in the territories. 


(g) The Potato Research and Promotion Act (7 U.S.C. 
2611-2627), passed in 1971, provides authority for assessments 
upon "persons engaged in the handling of potatoes", with the 
proceeds being used for research and promotion. The program 
applies only to Irish potatoes grown by "producers in the 
forty-eight contiguous States" (7 U.S.C. 2612(c)). Potato 
growers in the territories are thus excluded, which is almost 
certainly their preference, for they thus escape assessments. 
Potatoes are not a major product in any territory, so the 
exclusion is untroublesome. 


(h) The chapter entitled Rural Fire Protection, 
Development, and Small Farm Research and Education (7 U.S.C. 
2661-2669) no longer pertains to fire protection--those 
provisions having been repealed in 1978--but continues to 
authorize a program in small farm research: a rural 
development extension program, rural development research, 
small farm research programs, and small farm extension 
Programs (7 U.S.C. 2662). The territories are expressly named 
(7 U.S.C. 2666(b)). While the research is to be conducted by 
land grant colleges (7 U.S.C. 2664(a)), other colleges and 
universities "shall be eligible to participate" (7 U.S.C. 
2664(b)). 


(i) The chapter on Egqq Research and Consumer 
Information (7 U.S.C. 2701-2718) provides a program of 
research and promotion concerning eggs that parallels that for 
potatoes ((g) above), with authority for assessments upon egg 
producers, and with the proceeds being used for research and 
promotion. The program applies only to the “forty-eight 
contiguous States" (7 U.S.C. 2702(h)). Although eggs are a 
product in all of the territories, it is probable that the 
benefit of no assessments exceeds the likely benefits of the 
extension of the program to the territories. 


(j) The Federal Noxious Weed Act of 1974 (7 U.S.C. 
2801-2813) bars the importation into the United States and the 
distribution in interstate commerce of noxious weeds, defined 
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generally as plants of foreign origin, new to the United 
States, and injurious to crops, livestock, or poultry (7 
U.S.C. 2802(c)). The "United States" includes all of the 
"territories" (7 U.S.C. 2802(d)), so those subject to this 
study are all comprehended. The Act provides an unusual, and 
perhaps unique, definition, but it is one that works well for 
purposes of this Act: having defined the United States to 
includes the territories, and "interstate" to include commerce 
involving a territory or district, the Act then defines the 
term "district" to mean the District of Columbia, Puerto Rico, 
and any "possession" (7 U.S.C. 2802(f)). There may be some 
redundancy, but there are no exclusions. 


(k) By means of the chapter on Beef Research and 
Information (7 U.S.C. 2901-2911), beef cattle join potatoes 
and eggs as the subject of special assessments--on all beef 
cattle sold in the "United States" and on all beef imported 
into the "United States"--with a resulting program of research 
and promotion. The "United States" means only the States (7 
U.S.C. 2902 (17), (18)). As in the case of comparable 
programs for other agricultural products ((g) and (i) above), 
the territories, although they are modest beef producers, are 
probably best off as now treated--without the Act’s direct 
benefits but without its assessments either. 


(1) Farmer-to-Consumer Direct Marketing (7 USC. 
3001-3006) refers to a program of encouragement for the direct 
marketing of agricultural products "at any marketplace", 
including "roadside stands, city markets, and vehicles used 
for house-to-house marketing" (7 U.S.C. 3002). The program is 
not currently funded in all particulars (7 U.S.C. 3006), and 
its key provision for grants (not now funded) (7 U.S.C. 3004) 
is limited to the States. But this is the kind of program 
that could be expanded under 48 U.S.C. 1469d(c), if there were 
a need to do so. 


(m) The chapter entitled Agricultural Research, 
Extension, and Teaching (7 U.S.C. 3101-3336) contains the Act 
of that name, passed in 1977--a law of unusual prolixity, 
redundancy, and diverse drafting styles (suggesting an 
assortment of views among its creators that were not always 
harmonized). The application of much of it is dependent upon 


102 


Memorandum No. 7-6 


the existence of a land grant college, and the Virgin Islands, 
Guam, Samoa and the Northern Marianas each have one (see 
Memorandum 7-2). All of the territories are eligible as 
"States" under the Act (7 U.S.C. 3103(12)), and no provisions 
appear that would foreclose their receipt of benefits, so this 
law itself--the National Agricultural Research, Extension, and 
Teaching Policy Act of 1977--requires no modification to meet 
their needs. That is not to say that each could benefit from 
all of the myriad programs provided: For example, the 
territories are almost certainly not likely candidates for 
grants for the establishment of schools of veterinary medicine 
(7 U.S.C. 3151). But it is to say that there is no statutory 
bar to their receiving such grants, or any others under the 
Act. Aquaculture project grants, for example, for which all 
are eligible, represent a subject of realistic interest to all 
of the territories (7 U.S.C. 3321, 3322). 


Not all of the numerous grant programs established by the Act 
name land grant colleges as potential beneficiaries. Grants 
made under 7 U.S.C. 3154, relating to energy research, may 


only be given to "colleges, universities, Government 
corporations, and Federal laboratories," and to qualify as a 
"college" or a "university," the institution must be 
accredited (7 U.S.C. 3103(4)) so the Northern Marianas 
College cannot yet qualify.! Once again it can be 


suggested, however, that were there a genuine need in the 
Northern Marianas for the kind of assistance this law affords, 
there would be available administrative action under 48 U.S.C. 
1469d(c) to meet that need. There is, in any event, no reason 
to amend the law to meet territorial requirements. 


(n) With the enactment in 1977 of the Wheat and Wheat 
Foods Research and Nutrition Education Act (7 U.S.C. 3401- 
3417), wheat joined potatoes, eggs, and beef ((g), (i), and 
(k), respectively, above) in having such special importance as 
to warrant a program for assessment on their producers, 
followed by research and promotion supported by those 
assessments. Unlike the others, however, the wheat program 
applies to "any territory or possession" (7 U.S.C. 3402(m)), 


Y Note Added in 1992: Since this statement was written, the 
Northern Marianas College has become an accredited institution. 
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but it matters not, because wheat is not a product of any of 
them. 


(o) The Agricultural Foreign Investment Disclosure Act 
of 1978 (7 U.S.C. 3501-3508) concerns a subject of interest in 
all of the territories. It requires any "foreign person" who 
acquires an interest in agricultural land in the United States 
--defined to include expressly the Virgin Islands, Guam, 
Samoa, and the Northern Marianas (7 U.S.C. 3508(6))--to report 
the acquisition to the Secretary of Agriculture, along witha 
description of the property and the purchase price paid (7 
U.S.C. 3501(a)). A "foreign person" who already owned 
agricultural land in the U.S. on the effective date of the Act 
(October 14, 1978) had 180 days in which to make a similar 
report (7 U.S.C. 3501(b)). A civil penalty is imposed for 
failure to report, and report results are available to the 
public and transmitted periodically to the President, the 
Congress, and the pertinent State or territory C7. WeSs¢. 
3505). 


Those excluded from the definition of "foreign persons" are 
citizens and nationals of the United States and citizens of 
the Northern Marianas (7 U.S.C. 3508(3)). (Citizens of the 
Trust Territory are also excluded, but the Act will cease to 
apply there upon trusteeship termination, expected soon to 
occur.) A foreign person includes a foreign corporation or 
other organization. 


In sum, the provisions of the Act are appropriate for the 
territories, and they can all be expected to find the 
information contained in the reports to be of interest to 
them. 


(p) The Implementation of International Sugar 
Agreement, 1977 (7 U.S.C. 3601-3606) concerns a subject once 
of paramount interest in the Virgin Islands and the Northern 
Marianas, but it is no longer because commercial sugar 
production in each has ceased. These sections permit the 
President to regulate the “entry” of sugar into the United 
States, with "entry" relating to the customs territory of the 
United States. All of the territories are outside of the 
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customs territory, so the implementation of the agreement has 
no effect upon them. The Agriculture Department reports that 
the International Agreement has, in any event, expired. 


(q) The chapter entitled Agricultural Subterminal 
Facilities (7 U.S.C. 3701-3703) provides grants to the 
"States" for the construction of storage facilities for bulk 


agricultural commodities. The term "States" appears 
frequently, undefined, so it may be supposed that the Congress 
had them alone in mind. Because agricultural commodities, 


intended for further shipment, are not produced in substantial 
quantities in any of the territories at this time, there is no 
current need for this program in any of them. Were a need to 
develop, and if the program were to continue, the need could 
be met through administrative action under 48 U.S.C. 1469(c). 


(rx) Swine Health Protection (7 U.S.C. 3801-3813) is 
encouraged by this 1980 program that prohibits the feeding of 
untreated garbage to swine (except for usual household wastes 
fed to swine on the same premises, 7 U.S.C. 3802(2)), and 
requires that the treatment of garbage so as to make it lawful 
to use as a swine food must be performed in a facility that 
has an appropriate permit from the Secretary of Agriculture. 
The Act applies to all of the territories, by name (7 U.S.C. 
3802(4)). Civil and criminal penalties attach for violations. 
It seems wholly appropriate that this law apply to the 
territories--even if the enforcement is probably at best 
uneven. The familiar problem of enforcement in Samoa, owing 
to the lack of a Federal district court with jurisdiction 
there, probably cannot be met by administrative action under 
48 U.S.C. 1469d(c), because it seems likely that the program 
is not the kind of assistance program there contemplated. But 
if Samoa were interested in the subject, the purpose of the 
law could also be achieved by Samoa’s enacting and enforcing 
its own protection legislation because the statute is designed 
to encourage primary enforcement responsibility in the States 
(and territories) (7 U.S.C. 3809(a)). 


(s) Animal Cancer Research (7 U.S.C. 3901-3904) 
authorizes a program of research on cancer in animals and 
birds. It is not directly relevant to the territories. 
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(t) The chapter entitled Agricultural Trade Suspension 
Adjustment (7 U.S.C. 4001-4005) authorizes the Secretary of 
Agriculture to establish reserve stockpiles, whenever the 
President suspends exports of particular commodities and the 
price to the producer of the commodity is thereby adversely 


affected. (The law was enacted in 1980, after the grain 
embargo was imposed following the Soviet invasion of 
Afghanistan.) A gasohol feedstock reserve and a food security 


reserve are each authorized (7 U.S.C. 4001(a)), with the 
stocks of the former to be sold for use in the production of 
alcohol for motor fuel, and the latter for emergency and 
humanitarian purposes. The statute contains no general 
provision concerning the areas to which it applies. Since the 
territories produce no agricultural commodities that 
constitute major export items, this omission does not require 
correction. One section, however, could be of interest to the 
territories, and that section contains internal references (to 
other laws that apply to the territories) that lead to the 
conclusion that it applies to them. Under 7 U.S.C. 4004, the 
Secretary is authorized to distribute food to "community food 
banks for emergency food box distribution to needy individuals 


and families." Internal references to the School Lunch Act, 
the Child Nutrition Act, and to sections of the Agricultural 
Adjustment Act of 1949 (see Memorandum 7-4(i)), support the 


view that this food bank authority also extends to them. 


(u) The National Agricultural Cost of Production 
Standards Review Board (7 U.S.C. 4101-4110) exists to provide 
advice to the Secretary of Agriculture on the cost of 
production of agricultural commodities, and it thus relates to 
housekeeping matters. It is irrelevant for purposes of this 
study. 


(v) The Farmland Protection Policy (% U.S.c. 
4201-4209) is intended to discourage the conversion of 
farmland to nonagricultural uses, and to identify Federal 
programs and their methods of implementation that are 
incompatible with a policy of protecting farmland. Because 
the term "State" is defined to include all of the territories 
(7 U.S.C. 4201{c)(2)), the territories are fully covered--but 
this is not a law that provides benefits, but is instead one 
that essentially imposes a reporting requirement on the 
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Secretary of Agriculture. It is unlikely to affect the 
territories significantly. 


(w) The Floral Research and Consumer Information Act 
(7 U.S.C. 4301-4319) provides for a program of assessments 
upon the sellers and importers of flowers and flowering 
plants, with the proceeds to be used for a program of 
research, consumer and producer education, and promotion-- 
because, as the Act’s statement of purpose explains, the 
“American consumer requires a continuing supply of quality and 
affordable flowers and plants as an important element in the 
quality of life" (7 U.S.C. 4301). An exemption is accorded to 
producers or importers whose sales do not exceed £100,000 per 
year (7 U.S.C. 4311). The program appies, at least 
potentially, to all of the "territories and possessions of the 
United States" (7 U.S.C. 4302(8)). Because it was enacted in 
1981, it would not apply to the Northern Marianas prior to 
trusteeship termination (because the operative date for 
section 502(a)(2) of the Covenant is January 9, 1978), but it 
can reasonably be viewed as applicable following trusteeship 
termination, because the Act applies throughout the States, 
territories, and possessions, so section 105 of the Covenant 
would serve to extend it to the Northern Marianas. 


The territories have generally been excluded from similar 
assessment-research-promotion programs, either geographically 
or because the product in question is not produced there. 
(See parts (g), (i), (k), and (n) above.) Their exclusion 
here also would seem sensible, because of the difficulty of 
effecting assessments and the probability that the 
information-promotion would have little effect so far away. 


Although flowers are marvelously abundant in all of the 
territories, there is no substantial retail-flower business in 
either Samoa or the Northern Marianas; but there are flower 
shops in some number in both the Virgin Islands and Guam. As 
it has developed, however, tiie pcint is academic at this time. 
The Agriculture Department reports informally that when flower 
dealers voted in a referendum on an assessment program 
proposed in July 1983, they voted against it--so no program 
has yet gone into effect. There are no current plans to try 
again. 
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(x) The International Carriage of Perishable 
Foodstuffs (7 U.S.C. 4401-4406) refers to the international 
agreement on that subject, one that provides for the 
inspection, testing, and certification of equipment used in 
such carriage. While this implementing legislation is 
potentially applicable to the territories (7 U.S.C. 4402(6)), 
thereby requiring the use of certified equipment, it applies 
to carriage only by rail and/or road, or by sea for short 
hauls--under 150 kilometers--so as a practical matter the law 
and the agreement do not affect the territories at all. 


(y) The chapter authorizing a program of Dairy 
Research and Promotion (7 U.S.C. 4501-4538), enacted in 1983, 
distinguishes nicely for purposes of the territories between 
the assessment program and the research program. The former, 
under which milk produced in "the United States" is subject to 
an assessment, applies only to the 48 contiguous States (7 
U.S.C. 4502(1)). The research program is concerned with dairy 
products "in the United States", which for purposes of that 
program includes "the territories and possessions" (7 U.S.C. 
4531(12)). The result is a desirable one, because territorial 
cows and their owners may derive benefits without 
expenditures. Although the law was enacted after January 
1978, the Northern Marianas are within "the United States" for 
purposes of the research program, because that program extends 
to all the States and territories, so section 105 of the 
Covenant makes it applicable to the Northern Marianas. 


(z) A program concerning Honey Research, Promotion, 
and Consumer Information (7 U.S.C. 4601-4612), involving 
assessments upon producers and packers to support research and 
promotion, is authorized for the States but not the 
territories (7 U.S.C. 4602(17)). The result appears logical, 
for honey is not a significant territorial product. 


(aa) The chapter entitled Agricultural Productivity 
Research (7 U.S.C. 4701-4710) authorizes a research program 
particularly focussed on increasing productivity, maintaining 
land productivity, reducing erosion, and conserving energy (7 
U.S.C. 4703). The program applies to the territories by name 
(7 U.S.C. 4701(3)), and because it uses land grant colleges 
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and experiment stations for some parts of the program, it 
could be implemented in all of them. 


(bb) The now-familiar program of assessments, 
research, and promotion is contained in the chapter on Pork 
Promotion, Research, and Consumer Information (7 U.S.C. 
4801-4819), so what has already been provided for cows and 
chickens, among others, is here provided for pigs. The 
program does not extend to the territories, however, being 
confined to the 50 States (7 U.S.C. 4802(15)), and while there 
are certainly swine in the territories, the exclusion is 
appropriate in light of the probable complications of 
enforcement and the unlikely benefits of promotion. 


(cc) Under Watermelon Research and Promotion (7 U.S.C. 
4901-4916), watermelon also rise to roughly the level of a 
national resource and are subject to assessment, research, and 
promotion. Only watermelon in the 48 contiguous States are 
affected, however (7 U.S.C. 4902(3)), and that is as it should 
be. 


(dd) The National Agricultural Policy Act of 1985 (7 
U.S.C. 5001-5007) provides for a commission on agricultural 
policy, to consider the methods by which agricultural program 
and policies are formulated and administered, and the 
conditions in rural areas of the United States and the manner 
in which those conditions relate to public services (7 U.S.C. 
5002(a)). The commission is to report annually for the next 
five years on these subjects. The "United States" is not 
defined, but "State" incudes the Virgin Islands, Guam, Samoa, 
and the Trust Territory (7 U.S.C. 5001(3))--with the latter 
probably intended to include the Northern Marianas, although 
at the date of enactment (December 1985) it may not have had 
that effect. Section 502({a) of the Covenant is inapplicable 
to so recent a law. (The readily available legislative 
history (1985 U.S. Code Cong. and Admin. News 1103) is silent 
on this point.) In any event, given the study-reporting 
function of the law, it seems likely that if developments in 
the Northern Marianas, or any other territory, were material 
for the annual reports, they would not be excluded. 
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Conclusion: The laws discussed herein from Title 7 do not require 
legislative change to meet the needs of the territories. 


Federal Agency comments: Comments were requested from the Depart- 
ments of Agriculture, Education, and Justice. All comments 
received have been reflected above. 


Title 8 - ALIENS AND NATIONALITY 


- Contains nothing of substantial interest to the territories. 


(**) Contains recommendations for changes in the law, but the need 


for them is not urgent. 


Memorandum 
Number _ Subject 

Prefatory Comment 
8-1 (**) Immigration and Nationality 
See Prefatory - Immigration and Naturalization 
Comment Service 


8 U.S.C. 
sections 


1101-1525 
1551-1557 


September 1988 


Prefatory Comment - Title 8 


Two chapters only of Title 8 of the United States Code, Aliens and 
Nationality, remain live: Chapter 12, entitled Immigration and 
Nationality (8 U.S.C. 1101-1525), and Chapter 13, entitled 
Immigration and Naturalization Service (8 U.S.C. 1551-1557). 
Chapter 12 consists for the most part of the Immigration and 
Nationality Act of 1952, as amended, a law of major importance in 
all of the territories, and it is analyzed in Memorandum No. 8-1 
that follows. Chapter 13 is brief and consists of housekeeping 
matters concerning the Immigration and Naturalization Service of 
the Department of Justice. That chapter contains no provisions of 
Particular interest to the territories and is not further 
considered herein. 
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Subject: Immigration and Nationality 
Title 8, Chapter 12 (8 U.S.C. 1101-1525) 


Purpose: To control the entry of aliens into the United States, 
including the Virgin Islands and Guam, and to provide for the 
exclusion and expulsion of aliens not authorized to enter or 
remain in the United States; and to provide for the 
naturalization of aliens and noncitizen nationals as citizens 
of the United States, for acquisition of U.S. citizenship or 
nationality at birth, and for the loss of nationality. 


Territorial Li ion: The Immigration and Nationality Act 
applies to the Virgin Islands and Guam, and accords to them 
for the most part the same treatment as it accords to the 
States. The Act does not apply for the most part to American 
Samoa or the Northern Marianas, although particular provisions 
of it, detailed below, do apply to each of them. 


Recommendation: No recommendation is made for significant change 
in the Immigration and Nationality Act, but section 215 (8 
U.S.C. 1185) should be amended to clarify its effect and to 
expand and clarify the application of the travel control 
authorization, as explained below. 


Discussion: The Immigration and Nationality Act defines the 
“United States" to mean, and be limited to, the States, the 
District of Columbia, Puerto Rico, Guam, and the Virgin 
Islands (8 U.S.C. 1161(a)(38)). The term "State" refers to 
those areas only (8 U.S.C. 1101(a)(36)). The effect of those 
definitions is to confine the application of the Act--with 
exceptions set forth below as to Samoa and the Northern 
Marianas--to the Virgin Islands and Guam only, among the areas 
that are the subjects of this study. 


No effort will be made here to summarize the Act, but 
provisions of it and of related laws that are particularly 
relevant to the territories will be discussed below, as they 
relate to each of the four areas here involved. The subjects 
of immigration and nationality will be dealt with in turn. 
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Immigration: 
The Virgin Islands. Aliens, whether immigrants. or 


nonimmigrants, entering the Virgin Islands are subject to the 
same statutory provisions as apply to aliens entering the 
States. But aliens moving from the Virgin Islands (as well as 
from Puerto Rico or Guam) to the continental United States are 
again subject to the same provisions (except for certain 
documentary requirements that do not apply to such second-time 
entries) (8 U.S.C. 1182(d)(7)). This provision crcates what 
has been termed a "secondary border", and it has been held to 
be unobjectionable under the U.S. Constitution (L Zz Aran, 
649 F. Supp. 853 (1986)). To judge from that decision, the 
secondary border usually results as a practical matter only in 
a modest, pre-boarding inquiry by an immigration officer, but 
it also results in the apprehension of substantial numbers of 
illegal aliens. Such illegal aliens are subject to immediate 
deportation under the terms of 8 U.S.C. 1182(d)(7)). 


In informal comments on this memorandum, the Immigration and 
Naturalization Service points out that "immediate deportation" 
may not mean exactly that, because the procedure to be 
followed under 8 U.S.C. 1182(d)(7) is that which is outlined 
at 8 U.S.C. 1227(a). The Service explains: 


Aliens must be found excludable in exclusion 
proceedings before they can be "immediately" 
deported under this provision. Thus, an alien 
traveling from the Virgin Islands to another 
part of the United States would be entitled to 
a hearing before an immigration judge, with 
the right to seek review of an adverse 
decision by appeal to the Board of Immigration 
Appeals and by judicial review in habeas 
corpus proceedings, before being excluded and 
deported. 


(Section 1182(d)(7) applies this secondary border test to 
those who leave Guam, Puerto Rico, or the Virgin Islands who 
seek "to enter the continental United States or any other 
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place under the jurisdiction of the United States". The 
latter phrase at this time probably means Alaska and Hawaii 
only, inasmuch as there are no Federal immigration officers 
present to enforce the Federal immigration laws in any other 
offshore "place under the jurisdiction of the United States"-- 
a phrase that would comprehend Samoa, the Northern Marianas, 
for a time Palau, and various lesser islands. But see the 
discussion below as to 8 U.S.C. 1185 and Samoa, because that 
section too refers to places under "the jurisdiction of the 
United States".) 


The principal difficulty experienced by the Virgin Islands in 
the years following enactment of the Immigration and 
Nationality Act in 1952 arose from the presence in the 
territory of increasing numbers of so-called "(H)(ii)" 
workers. The reference is to the section of the Immigration 
and Nationality Act that defines nonimmigrant aliens, and 
specifically to those in paragraph (H)(ii) of section 
101(a)(15): an alien having a foreign residence that he has 
no intention of abandoning 


who is coming temporarily to the United States 
(a) to perform agricultural labor and services 
+ . . Of a temporary or seasonal nature, or 
(b) to perform other temporary service or 
labor if unemployed persons capable of 
performing such service or labor cannot be 
found in this country .. . (8 U.S.C. 
1101(a)(15)(H) (ii) .) 


Under that provision many thousands of aliens, principally 
from neighboring islands of the Caribbean, entered the Virgin 
Islands in the 1950’s and 1960's. Initially many came as 
sugarcane cutters, but later most came to work in hotels and 
other tourist-related businesses. In great numbers they 
failed to leave, as the law required, and periodic round-ups 
and deportations created great personal hardship and 
increasing social unrest. 


The matter was resolved--apparently satisfactorily--in 1982 by 
enactment of Public Law 97-271, the Virgin Islands 
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Nonimmigrant Alien Adjustment Act (set forth in full as a note 
following 8 U.S.C. 1255). That Act provided that nonimmigrant 
(H)(ii) alien workers in the Virgin Islands, who had resided 
there continuously since June 30, 1975, might have their 
status changed to that of an alien “lawfully admitted for 
permanent residence", thus removing the threat of deportation. 
Some 3000 thereafter received that change of status. And the 
law further provided for the termination of the (H)(ii) 
program in the Virgin Islands, except for entertainers or 
athletes entering for not over 45 days. 


So far as can be established, the Virgin Islands has not 
lately experienced any further, significant difficulties under 
the immigration provisions of the Federal law. 


Guam. As in the case of the Virgin Islands, aliens entering 
Guam are now subject to the same statutory provisions as apply 
to aliens entering the States--except that the "secondary 
border" provision at 8 U.S.C. 1182(d)(7) applies to aliens 
moving from Guam to other parts of the United States (as 
discussed above), so that such aliens must twice satisfy 
requirements as to their admissibility. And Guam also has 
experienced severe "(H)(ii)" problems, but its difficulties 
have related principally to the administration of the alien 
worker program. The matter is discussed in Memorandum No. 
29-2 and will not be repeated here. 


Two particular complaints concerning the Immigration and 
Nationality Act that Guam has expressed for some years have 
lately been corrected by new language in the Act, one 
concerning alien crewmen and the second concerning the "Guam- 
Only" visa. As to alien crewmen, the Immigration and 
Nationality Act has, since its enactment in 1952, in effect 
permitted "shore leave" in the United States (defined to 
include the Virgin Islands and Guam) for alien crewmen, unless 
they serve on a fishing vessel that has its home port or an 
operating base in the United States. The Act does so by 
defining such crewmen as nonimmigrants (8 U.S.C. 1101(a)(15) 
(D)(i)). The effect of that definition was to prevent alien 
crewmen who served on U.S. fishing vessels from taking shore 
leave in Guam--and that in turn discouraged U.S. fishing 
vessels from stopping in Guam (1986 U.S. Code and Admin. News 
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3465.) Further, no similar problem existed in the Northern 
Marianas, to which the Immigration and Nationality Act did not 
and does not apply (as discussed below), so Guam was at a 
comparative disadvantage. The problem was corrected in 1986 
by the addition of further language to the definition, so that 
alien crewmen on U.S. fishing vessels now also have the status 
of nonimmigrants, and as a result are permitted temporary, 
shore-leave visits in Guam (8 U.S.C. 1101(a)(15)(D)(ii)). 


Guam’s second major complaint of recent years concerning the 
immigration laws was based on the delays that prospective 
temporary visitors to Guam encountered in obtaining the 
nonimmigrant visas they needed to- enter (8 U.S.C. 
1182(a)(26)). The visa requirement, needed even if the visit 
was to be brief, was believed to discourage tourists and 
business visitors to Guam. In response, the Congress amended 
the Immigration and Nationality Act, first in 1984 (Pub. L. 
98-454) and further in 1986 (Pub. L. 99-396), to permit the 
waiver of the visa requirement for nonimmigrant visitors 
entering Guam for business or pleasure for not more than 15 
days (8 U.S.C. 1182(1)).Y 


These special statutory provisions to meet special Guam needs 
prove the correctness of the statement in the House Judiciary 
Committee’s report in 1986 on the crewman legislation: that 
"U.S. territories frequently present unique immigration 
situations that require individualized treatment" (1986 U.S. 
Code Cong. and Admin. News 3464, 3465). But obtaining such 
special legislation is difficult and time-consuming, and 
perhaps for that reason Guam has recently petitioned the 
Congress to exempt Guam altogether from the Federal 
immigration laws. That Guam request is part of a much larger 
legislative proposal titled the "Guam Commonwealth Act", 
introduced in the 100th Congress as H.R. 4100 and S. 2178. 


Y The phrase "Guam-Only Visa" is a misnomer when applied to 


the pertinent provision of existing law, 8 U.S.C. 1182(1), because 
that section contains authority for a visa waiver, not for a visa 
limited in its effect to Guam only. A "Guam-Only" visa authority 


however, contained in the proposed Guam Commonwealth Act in 


section 702. That section 702 would seem to be unnecessary in 
light of the visa waiver authority already enacted. 
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The proposal is the product of several years of study in Guam 
and it has received the approval of the voters of Guam in a 
territory-wide referendum. No action has yet been taken on 
it, but it can be expected that Guam Commonwealth legislation 
will be before the Congress and the Executive Branch for 
action for a considerable time to come, and it thus cannot go 
unmentioned here. 


The immigration provisions of the Guam Commonwealth Act, 
contained in Title VII, provide that the Immigration and 
Nationality Act would remain applicable to Guam for two years 
following enactment of the Commonwealth bill, at which time 
Guam’s own immigration law--to be enacted during those two 
years--would become’ effective. The language of the 
Commonwealth proposal, together with the official comment from 
the Guam Commission on Self-Determination, make clear that the 
essential motive is to limit the number of aliens from Asia 
and the Pacific who become permanent residents of Guam, 
thereby placing burdens on Guam’s infrastructure and social 
services. It is probable too that the proposal is a 
reflection of the freedom from the Federal immigration laws 
that the Northern Marianas enjoys. 


American Samoa. The Federal immigration laws do not apply to 
American Samoa. Samoa is not a part of the "United States" 
for purposes of the Immigration and Nationality Act (8 U.S.C. 
1101(a)(38)), and the power to enact laws to control the entry 
of aliens into Samoa is thus exercised by the Government of 
American Samoa. Samoa’s laws on this subject are contained in 
Title 41 of the American Samoa Code. In a statement of 
purpose and a guide to interpretation, the laws of Samoa makes 
clear their motive: 


. . the only way to preserve the 
Samoan culture and way of life and 
allow the people of Samoa to determine 
their political and economic future is 
to restrict the entry of non-American 
Samoans into American Samoa. .. . 
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This chapter [on immigration] and 
Chapter 41.06 [on who may have 
resident status] are to be interpreted 
and construed so as to effect its 
general purpose to limit entry into 
American Samoa to persons of Samoan 
ancestry, their spouses, and their 
children. (41.0501 American Samoa 
Code Annotated.) 


There follow provisions permitting the entry of tourists (who 
must have a passport and a ticket for passage to a point 
beyond Samoa), permanent residents of Samoa, government 
employees, and crewmen of vessels and aircraft. The 
immigration laws are administered by a board under the 
chairmanship of the territorial Attorney General .2/ 


2/ In its informal comments on this memorandum, the Immigration 


and Naturalization Service has expressed doubt as to the authority 
of the Government of American Samoa to enact its own immigration 
laws, pointing out that the power to do so is vested in the 
sovereign (for which proposition it cites (Torres v. Puerto Rico, 
442 U.S. 465, 473 (1979)), and that the U.S. has not expressly 
authorized Samoa to exercise this power. But the Torres decision 
recognizes that the U.S. has legislated on this subject for Puerto 
Rico, by its inclusion of Puerto Rico in the Immigration and 
Nationality Act. And it has excluded Samoa from that Act. While 
it is true that the U.S. has not expressly authorized Samoa to 
enact immigration laws, it has not done so for the Northern 
Marianas either--and the Immigration and Naturalization Service 
concedes that the Northern Marianas has that power, based on the 
legislative history of the Covenant. Samoa has had its own 
immigration laws since some time before the Interior Department 
became responsible for the territory in 1951, and that fact has 
been well known to key members and committees of the Congress. So 
Samoa and the Northern Marianas seem quite parallel for this 
purpose. 


While Samoa is not fully "sovereign", given its relationship to the 
United States, Samoa has some attributes of sovereignty, as is 
necessary for it to carry on a functioning government under its 

(continued...) 
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In connection with Samoa, however, it should be observed that 
under existing law, a literal reading of the law suggests that 
no alien can now lawfully enter American Samoa. This effect 
was surely not intended by the Congress, but section 215 of 
the Immigration and Nationality Act, as most recently amended 
on October 9, 1978 (8 U.S.C. 1185) provides the following in 
subsection (a): 


Unless otherwise ordered by the President, it 


shall be unlawful ... for any alien to 
depart from or enter . . . the United States 
except under such reasonable rules .. . as 


the President may prescribe. 


2/(...continued) 

Constitution. That Constitution has been recognized by the U.S. 
Congress (48 U.S.C. 1662a), and it vests law-making authority in 
the Legislature of American Samoa. The Legislature has, for 
example, waived the government’s immunity (derived from the 
principle of sovereign immunity) for purposes of certain tort 
claims against the Government of American Samoa (43.1201 et seq., 
American Samoa Code Annotated). 


In the circumstances, the recommendation of the Immigration and 
Naturalization Service--that Congress be urged to enact legislation 
expressly authorizing Samoa to enact its own immigration laws--is 
not embraced here. Such a Federal authorization on one subject 
would inevitably cast doubt upon the Samoa Legislature’s authority 
to enact laws on many other subjects. It has generally been 
understood (and no court has suggested the contrary) that Samoa’s 
legislative authority, extending to all "subjects of local 
application", is comparable to that of territories whose organic 
legislation includes the same phrase. (See the Guam Organic Act, 
for example, at 48 U.S.C. 1423a. Of course Guam does not now have 
authority to enact its own immigration laws, given the application 
to it of the Immigration and Nationality Act.) As stated, to vest 
in the Samoa Legislature authority to enact legislation on one 
subject would create doubt as to its authority to legislate on 
others. Accordingly, the Immigration and Naturalization Service 
recommendation for such Federal enabling legislation is not 
advanced here. 
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There are no Presidentially-prescribed entry "rules" now in 
effect. (Departure regulations are discussed below.) The 
term "United States" is defined in subsection (c) to include 
"all territory and waters, continental or insular, subject to 
the jurisdiction of the United States" (8 U.S.C. 1185(c))-- 
language that clearly includes American Samoa. (For purposes 
of this section, the "United States" probably does not include 
the Northern Marianas, as explained below; but it would 
include Palau, so long as the Trusteeship Agreement remains in 
effect as to it; and it would include the many other islands 
in the Caribbean and Pacific that are under U.S. sovereignty-- 
but as to these last the matter is particularly academic., 


Since no entry "rules" have been issued under 8 U.S.C. 
1185(a), since the President has not "ordered" otherwise, and 
since Samoa is comprehended by the subsection, it does seem to 
follow that there is no means by which an alien may lawfully 
enter Samoa. The result is obviously unreasonable, and it 
could be overcome by more careful drafting. 


Until 1978 section 215 did not pose this problem, because 
prior to its amendment in that year the section concerned 
travel control of citizens and aliens only during a time of 
war or national emergency, and it required an affirmative act 
of the President (a finding as to "the interests of the United 
States") to trigger the effectiveness throughout the "United 
States" of the alien departure and entry provision. As the 
law now stands, however (as quoted above), an action by the 
President is needed to eliminate the application to Samoa (and 
to any other area under the "jurisdiction of the United 
States") of the rules concerning alien entry. No pertinent 
action of the President appears to have been taken. That is, 
the President has neither exempted Samoa nor prescribed 
"reasonable rules" for alien entry into Samoa. 


This result as to Samoa was certainly not intended. {The 
readily available legislative history is silent on the point 
(1978 U.S. Cong. and Admin. News 2424), apparently because the 
amendments to section 215 were added late in the legislative 
process.) To judge from the extensive litigation that has 
arisen under the section, the chief importance of section 215 
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relates not to the control of aliens, but rather to travel 
control over U.S. citizens. That matter is now dealt with in 
section 215(b), which makes it unlawful, unless the President 
otherwise provides, for "any citizen of the United States to 
depart from or enter . . . the United States unless he bears 
a valid passport" (8 U.S.C. 1185(b)). Prior to 1978, criminal 
penalties remained in the law for a violation of that section, 
but the amendments of that year deleted the penalties in light 
of U.S, v. Laub (385 U.S. 475 (1967)), which held that 
criminal penalties in section 215 could not apply to a U.S. 
citizen who entered Cuba bearing a U.S. passport, otherwise 
valid, that contained an area restriction making it invalid 
for travel to Cuba. 


Consideration should be given to the amendment of 8 U.S.C. 
1185(b) to include nationals as well as citizens. Noncitizen 
nationals in Samoa travel with U.S. passports, and there seems 
no reason for them to be free of restrictions that apply to 
citizen passport-holders. The Immigration and Naturalization 
Service expressly agrees with this recommendation. 


The anomaly contained in 8 U.S.C. 1185(a), discussed above, 
should be eliminated, but since it concerns not just Samoa but 
all areas under U.S. jurisdiction, and since the Immigration 
and Naturalization Service in its informal comments seems 
unconcerned by it, the point will not be pressed here. The 
Service makes clear a strong preference to keep Samoa within 
the President’s authority--and there is no disagreement on 
that point. 


Departure rules for aliens leaving Samoa or other parts of the 
U.S. do exist, at 22 CFR 46.1-46.7. Under these regulations, 
aliens cannot depart from the "United States" (defined at 22 
CFR 46-1(e) to include Samoa) if they fall into certain 
categories that make their departure "prejudicial to the 
interest of the United States", and enforcement in Samoa is in 
the hands of the Governor (22 CFR 46.1(i))--who is probably 
unaware of his authority on this subject. It may also be 
constitutionally objectionable to vest this power now in the 
Governor of Samoa, since he is no longer a Federal official. 
(Buckley _v. Valeo, 424 U.S. 1, 124-141 (1976).) The 
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regulation appears anachronistic as to Samoa, and probably 
ought to be revoked. 


Northern Marianas. The Northern Marianas Covenant provides in 
section 503(a) that among the laws not applicable to the 
Northern Marianas as of March 24, 1976 (which is the effective 
date of that section pursuant to section 1003(a) of the 
Covenant) are 


the immigration and naturalization 
laws of the United States. 


Excepted from that provision are the provisions of section 506 
of the Covenant, all of which pertain to nationality (and are 
discussed below) except for one: under a portion of section 
506(c), "immediate relative" status is accorded to those who 
qualify under the Immigration and Nationality Act definition 
(8 U.S.C. 1151(b)) and who are immediate relatives of U.S. 
citizen-residents of the Northern Marianas. It should also be 
noted that section 503 of the Covenant, although it makes the 
U.S. "immigration and naturalization laws" inapplicable to the 
Northern Marianas, expressly preserves the power of the 
Congress to legislate further on the subject "after the 
termination of the Trusteeship Agreement." That termination 
occurred on November 3, 1986, as to the Northern Marianas. 
The Congress has not yet taken further action on the subject. 


In the circumstances, the Northern Marianas has authority, 
compareble to that of Samoa, to control the entry of aliens. 
It has done so through the enactment of the Commonwealth Entry 
and Deportation Act of 1983 (3 CMC 4301-4364), among others, 
which creates the Commonwealth’s Office of Immigration and 
Naturalization and which makes provision for the issuance of 
entry permits for nonimmigrants and crew members. 


As_to the anomaly discussed above with respect to section 
215(a) of the Immigration and Nationality Act and its 
application to Samoa, it seems sound to conclude that a 
similar problem does not exist with respect to the Northern 
Marianas. At first blush the section would seem to apply, 
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inasmuch as it applies to all areas "subject to the 
jurisdiction of the United States" (8 U.S.C. 1185(c)), and the 
Northern Marianas, aS an area under U.S. sovereignty (as 
stated in section 101 of the Covenant) is surely under U.S. 
"Jurisdiction". But that result would be incorrect here, 
inasmuch as the Covenant deals expressly with the subject 
matter--i.e., immigration--and makes Federal immigration laws 
inapplicabie to the Northern Marianas. Hence, those 
provisions of the Covenant, notably sections 105 and 
502(a)(2), which often operate to extend particular Federal 
laws to the Northern Marianas, cannot do so _ here. 
Accordingly, there is no basis for concluding that section 
215(a), pertaining to alien entry and departure, applies to 
the Northern Marianas. 


That reasoning, however, leads to a very peculiar result with 
respect to the Northern Marianas in connection with the travel 
control provision at 8 U.S.C. 1185(b). A careful construction 
leads to the conclusion that citizens of the United States in 
the Northern Marianas, or entering or departing from the 
Northern Marianas, are not subject to the travel control 
provision (because the section in question is part of the 
Immigration and Nationality Act, and thus one of the 
immigration laws of the United States that is inapplicable to 
the Northern Marianas under section 503(a) of the Covenant), 
but that they would be subject to such travel controls upon 
entering or departing from any other place in the United 
States. The travel control program seeks to keep U.S. 
travelers out of certain foreign areas for reasons of the 
national interest and their personal security, and it seems 
unwise to have U.S. citizens in the Northern Marianas partly 
bound and partly free. The problem is not momentous, but 
legislation to make 8 U.S.C. 1185(b) applicable to U.S. 
citizens wherever they may be (as well as to U.S. nationals, 
as suggested above) would seem sensible, before a problem 
arises. 


The Immigration and Naturalization Service expressly 
recommends, in its informal comments on this memorandum, that 
8 U.S.C. 1185(a) and (b) be extended to the Northern Marianas 
explicitly. 
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The effect of the Immigration and Nationality Act and the 
Northern Marianas Ccovenant, read together, is to cause aliens 
moving from the Northern Marianas to any part of the "United 
States", defined at 8 U.S.C. 1101(a)(38) to include Guam, to 
be subject to the same restrictions as apply to aliens 
entering the "United States" from any place else in the world. 
Such an alien would not encounter the "secondary border" 
described above (in the paragraphs concerning the Virgin 
Islands and Guam), because he or she would encounter the 
primary border created by the Federal immigration laws. 


The Freely Associated States. The Freely Associated States of 
the Federated States of Micronesia and the Marshalls--not a 
Part of this study, but mentioned here in passing in the 
interest of completeness--are outside the "United States" for 
purposes of the Immigration and Nationality Act, and their 
citizens are thus aliens as to the United States and are thus 
generally subject to the Federal laws that restrict alien 
entry. But the Compact of Free Association Act (Public Law 
99-239) makes special provision for the admission of citizens 
of the Federated States and the Marshalls to "the United 
States and its territories and possessions" in section 141 of 
the Compact. Such citizens (defined in section 141(a)) may 
enter, "lawfully engage in occupations, and establish 
residence" without regard to the passport, visa, and work 
permit requirements of the Immigration and Nationality Act. 
But one who enters under that special authority is a 
nonimmigrant and cannot achieve the residence necessary for 
naturalization. 


Section 141(b) of the Compact provides that the right of 
citizens of the Freely Associated States to establish 
“habitual residence in a territory or possession of the 
United States" may be subject to “"nondiscriminatory 
limitations" provided in laws or regulations of the United 
States, or 


in those statutes or regulations of 
the territory or possession concerned 
which are authorized by the laws of 
the United States. 
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The question arises as to whether the exclusionary immigration 
laws imposed by both Samoa and the Northern Marianas would 
serve to exclude citizens of the Federated States and the 


Marshalls from establishing a "habitual residence" in either 
area. The answer appears to be yes, under a number of 
theories.2/ The purpose of section 141 is to overcome some 
Federal immigration barriers to the entry of citizens of the 
Freely Associated States. Those barriers do not apply to 
entry into either Samoa or the Northern Marianas. Further, 
even if the reference to "territory or possession" were 
intended to comprehend Samoa, as it customarily would because 
Samoa’s status as such is unarguable, then Samoa’s own 
immigration laws ought to be viewed as "authorized by the laws 
of the United States". United States laws recognize Samoa’s 
Constitution (48 U.S.C. 1662a), which is the authority for 
Samoa’s immigration laws. As to the Northern Marianas, even 
if it were conceded to be a "territory or possession", a 
Federal law (such as section 141 of the Compact of Free 
Association Act) could not apply to it except under some 
provision of the Northern Marianas Covenant--and no such 
provision exists. Section 502(a)(2) of the Covenant does not 
apply, because the Compact Act was enacted after section 502 
of the Covenant became effective on January 9, 1978; and 
section 105 does not apply, because section 141(b)(2) of the 1 
Compact Act is not and could not be applicable to the States. 
Even if those considerations were unpersuasive, it could and 
should finally be concluded that the "laws of the United 
States", as that phrase is used in section 141(b)(2) of the 
Compact Act, authorize the Northern Marianas to enact 
immigration laws, inasmuch as the Covenant clearly does so. 


In sum, the special immigration rules provided for citizens of 
the Freely Associated States who enter the "United States" 
under section 141 of the Compact do not control their entry 


¥ The Immigration and Naturalization Service, in its informal 
comments on this memorandum, would answer no as to Samoa--on the 
ground that Samoa’s immigration laws are not "authorized by the 
laws of the United States." That position is disputed in footnote 
2 above. The position there taken, that Samoa does have authority 
to enact immigration laws in the absence of Federal laws on the 
subject that apply to it, is the position also taken in this part 
of the text. 
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into Samoa or the Northern Marianas. Nor would those rules 
apply in the case of any other territory that might in the 
future be authorized by Federal law to enact its own 
immigration laws. Such citizens are fully subject to the 
nondiscriminatory immigration laws of Samoa and the Northern 
Marianas, and they would also be subject to the immigration 
laws of another U.S. territory, if such laws were authorized 
by Federal law, so long as the local law is nondiscriminatory. 
The foregoing is consistent with the discussion in 1984 during 
hearings on the Compact (House Interior Committee, Serial No. 
98-56, Part IV, pp. 3-4). 


Miscellaneous immigration provisions. Two provisions of the 
Federal immigration laws deserve mention, but neither poses a 
substantial problem here. Under 8 U.S.C. 1329, the "district 
courts of the United States" are given jurisdiction of matters 
arising under the immigration title of the Immigration and 
Nationality Act. That phrase includes the District Courts of 
the Virgin Islands, Guam, and the Northern Marianas, inasmuch 
as each has the jurisdiction of a district court of the United 
States (48 U.S.C. 1612(a), 1424(b), 1694a(a), respectively). 
The jurisdiction of the Northern Marianas court is, however, 
then eliminated by the third sentence of 8 U.S.C. 1329, which 
provides for "prosecutions and suits . .. at any place in the 
United States at which the violation {of the immigration 
provisions of the Immigration and Nationality Act] may occur", 
or where aliens charged with certain violations of the Federal 
law may be apprehended. This result follows, inasmuch as the 
Northern Marianas is not a "place in the United States" for 
purposes of the Immigration and Nationality Act, given the 
definition at 8 U.S.C. 1101(a) (38). Similarly, Samoa is not 
a "place in the United Staces" for purposes of the Act, nor 
would its High Court have any basis on which to claim 
jurisdiction under 8 U.S.C. 1329. If an alien who had 
violated a Federal immigration law were to take refuge in the 
Northern Marianas or Samoa, it would seem necessary to rely on 
the extradition law (18 U.S.c. 3182, see Memorandum No. 18-2) 
to bring that alien before a Federal district court having 
jurisdiction. 


There appears at 8 U.S.C. 1358 a provision of the immigration 
laws stating that Federal officers in charge of "immigrant 
stations" are required to 
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admit therein the proper State and 
local officers charged with the 
enforcement of the laws of the State 
or Territory of the United States in 
which any such immigrant station is 
located in order that such State and 
local officers may preserve the peace 
and make arrests for crimes under the 
laws of the States and Territories. 


In light of the definitions of "State" at 1101(a)(36) to 
include the Virgin Islands and Guam, law enforcement officers 
of those territories, like those of the States, must be 
admitted to local immigration offices to enforce territorial 
laws. 


Nationality: 


Title III of the Immigration and Nationality Act concerns 
nationality and naturalization. The definition of "United 
States" discussed above in connection with immigration applies 
to this Title as well: the term means, and is limited to, the 
States, the District of Columbia, Puerto Rico, Guam, and the 
Virgin Islands (8 U.S.C. 1101(a)(38)). A further definition 
is material to the nationality provisions: the term "outlying 
possessions of the United States" means, and is limited to, 
American Samoa and Swains Islands (8 U.S.C. 1101(a)(29)).4/ 


The nationality provisions of the Act first define those 
persons who are "nationals and citizens of the United States 
at birth" (8 U.S.C. 1401). They include "a person born in the 
United States, and subject to the jurisdiction thereof" (8 
U.S.C. 1401(a)). (A child born in the United States to an 
accredited diplomat of a foreign state is not "subject to the 


4/ Inasmuch as Swains Islands, which lies about 200 miles north 


of the main islands of American Samoa, was "made a part of American 
Samoa" by law in 1925 (48 U.S.C. 1662), it would not require 
special mention in this definition, but there can be no objection 
to its explicit inclusion. 
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jurisdiction" of the United States, but is subject to the 
jurisdiction of the foreign state.) A person may also be a 
citizen and national at birth if he or she was born in an 
outlying possession with at least one U.S. citizen parent, if 
such parent was physically present in either "the United 
States" or an outlying possession for at least one year before 
the birth (8 U.S.C. 1401(e)). Other categories of citizens 
and nationals "at birth" are provided, but none is 
particularly material for immediate purposes. 


Virgin Islands. At 8 U.S.C. 1406, the Immigration and 
Nationality Act contains the collective naturalization 
provisions for the people of the Virgin Islands, first enacted 
in 1927. It provides generally that natives of the Virgin 
Islands and former Danish citizens residing in the Virgin 
Islands in January 1917 (when the U.S. acquired the Virgin 
Islands), and who continued to reside there in February 1927, 
became U.S. citizens as of February 1927. Those born in the 
Virgin Islands between the 1917 and 1927 dates became citizens 
also as of February 1927. And those born on or after 
February 25, 1927, became citizens "at birth". (The foregoing 
description is, as stated, general. Collective naturalization 
laws are by nature detailed, and the details are not set forth 
here.) Hence, since 1927 persons born in the Virgin Islands, 
regardless of the nationality status of the parents, are 
citizens of the United States at birth. 


Guam. The collective naturalization statute for Guam, derived 
from its 1950 Organic Act, appears at 8 U.S.C. 1407. That 
section provides that inhabitants of Guam on April 11, 1899 
(the date on which the Treaty of Paris, by which the United 
States acquired Guam from Spain, was proclaimed) who were 
Spanish subjects, and persons born on Guam after that 1899 
date, were citizens as of August 1, 1950 (the date of approval 
of the Guam Organic Act) if they continued to reside in Guam 
or other territory over which the U.S. exercises sovereignty. 
Children born on Guam after August 1, 1950, became citizens at 
birth. (Again the foregoing description is general; the 
statutory language contains specifics and qualifiers not 
repeated here.) Hence, persons born in Guam, regardless of 
the nationality status of the parents, are citizens of the 
United States at birth, and that has been true since August 
1950. 
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American Samoa. The people of American Samoa are, in general, 
nationals but not citizens of the United States.2/ Given the 
definitions in the Immigration and Nationality Act, all 
citizens of the United States are nationals of the United 
States; but not all nationals of the United States are 
citizens of the United States; both categories of persons, 
however, owe "permanent allegiance to the United States" (8 
U.S.C. 1101(a)(21), (22)). The people of American Samoa are 
the only significant group of United States nationals who are 
not now also citizens of the United States. (The distinction 
between citizens and nationals is not material when they 
travel abroad, because both are entitled to U.S. passports (22 
U.S.C. 212), but the distinction is of importance in U.S. 
domestic law, because Federal statutes often require U.S. 
citizenship for particular purposes. One of the functions of 
this study is to identify such laws and to recommend their 
amendment, wherever it appears that noncitizen nationals of 
American Samoa are, or might be, disadvantaged by a statutory 
reference to "citizens" when that term is not defined to 
include "nationals" as well.) 


The Immigration and Nationality Act provides at 8 U.S.C. 1408 
generally that persons who are nationals but not citizens of 
the United States at birth are those 


(1) born in an outlying possession 
(i.e., Samoa or Swains Islands) "on or 


4 Many Samoans have become U.S. citizens, some through the 
regular naturalization process, which is eased for Samoans who are 
U.S. nationals because they may count residence in Samoa as 
residence in the "United States" for naturalization purposes (8 
U.S.C. 1436); some through the special naturalization provision for 
those who have served in U.S. armed forces (8 U.S.C. 1440); some 
because of birth in Samoa to a U.S. citizen parent (8 U.S.C. 
1401(e)). A naturalization petitioner, however,must be a resident 
of the "State" in which he files his petition for at least six 
months (8 U.S.C. 1427(a)). Hence, even if a Samoan court were to 
be held to have naturalization jurisdiction under 8 U.S.C. 1421, as 
a practical matter it could not exercise it, because the petitioner 
would be required to file in his "State" of residence. 
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after the date of formal acquisition 
of such possession"; 


(2) born outside the United States and 
its outlying possessions of noncitizen 
U.S. national parents who formerly 
resided in the U.S. or its outlying 
possessions; 


(3) born of unknown parentage in an 
outlying possession; and 


(4) as added in 1986, born outside the 
U.S. and its outlying possessions of 
one alien parent and one noncitizen 
U.S. national parent, with the latter 
being required to meet certain 
physical presence and age 
requirements. 


The "formal acquisition" requirement in (1) is not further 
defined, but it probably means April 10, 1900, and July 16, 
1904, for Tutuila and Manua, respectively--inasmuch as the 
Congress’ action in 1929 when it finally accepted, ratified, 
and confirmed the cessions of the Samoan chiefs was "as of" 
those two dates (48 U.S.C. 1661(a)). The "date of formal 
acquisition" of Swains Island would very likely be March 4, 
1925, when Congress acted to extend U.S. sovereignty over it 
(48 U.S.C. 1662). 


The Immigration and Nationality Act provides that certain 
persons who claim U.S. citizenship under specified statutory 
provisions may be granted certificates of citizenship. The 
law was amended in 1986 to afford a similar certificate--but 
"of noncitizen national status"--to persons who claim to be 
nationals but not citizens (8 U.S.C. 1452(b)). Additionally, 
as noted abcve, noncitizen nationals may be issued U.S. 
Passports (22 U.S.C. 212). 


Memorandum No. 8-1 


Northern Marianas. The collective naturalization law for the 
people of the Northern Marianas appears not in the Immigration 
and Nationality Act but instead in the Northern Marianas 
Covenant, at section 301. That section provides generally for 
the naturalization, as of November 3, 1986 (the date of 
termination of the Trusteeship Agreement as to the Northern 
Marianas) of (a) persons born in the Northern Marianas who are 
Trust Territory citizens domiciled on that date in either the 
Northern Marianas or a territory or possession of the United 
States, (b) citizens of the Trust Territory who were domiciled 
in the Northern Marianas for five years prior to that date and 
who participated in local elections before 1975, and their 
children, and (c) persons domiciled in the Northern Marianas 
who had been domiciled there continuously since before 1974. 
The Northern Marianas collective naturalization provision has 
given rise to numerous disputes and extensive litigation, not 
wholly resolved as of this writing, and those matters will not 
be discussed here. Under section 302 of the Covenant a person 
naturalized under section 301 may choose within a prescribed 
period to become a national of the United States and not a 
citizen, but apparently none has done so. After November 3, 
1986, a person born in the Northern Marianas is a citizen of 
the United States at birth. 


The Northern Marianas Covenant contains other provisions on 
the subject of nationality. As stated above in the 
immigration discussion, the Covenant in section 503(a) makes 
the immigration and nationality laws of the United States 
inapplicable to the Northern Marianas, except as provided in 
section 506. Section 506 in turn provides (and the following 
description is, again, general) that the "United States" 
includes the Northern Marianas 


-- with respect to children born "abroad" (i.e., not 
in the "United States" or the Northern Marianas), of 
parents who are U.S. citizens or U.S. nationals and who 
are permanent residents of the Northern Marianas. Such 
children are either U.S. citizens or U.S. nationals "at 
birth", depending on their parentage, pursuant to 8 
U.S.C. 1401 or 1408; and 
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-- with respect to "immediate relatives" (i.e., 
spouse, parents, or children) of U.S. citizens who are 
permanent residents of the Northern Marianas. Such 
relatives may be naturalized as U.S. citizens on the 
basis of their residence in the Northern Marianas. 


The District Court for the Northern Marianas and courts of 
record in the Northern Marianas are given naturalization 
jurisdiction--but section 506 of the Covenant in effect 
confines that jurisdiction to the naturalization of those who 
qualify as "immediate relatives" under its language. 


Finally, section 506 of the Covenant provides that the loss of 
nationality provisions of the Immigration and Nationality Act 
apply to those who become citizens under either the limited 
provisions of section 506, or the collective naturalization 
Provisions of section 301 of the Covenant. The loss of 
nationality provisions (8 U.S.C. 1481, et seq.) refer, among 
other things, to naturalization by a foreign state or to 
certain service in the armed forces of a foreign state. 


The Northern Marianas Commission on Federal Laws offered three 
recommendations for changes in Federal law relating to 
nationality, but each has been overtaken by events. (1) The 
proposal to create a special Passport for citizens of the 
Northern Marianas (Report, p. 209) is no longer timely, 
because U.S. citizens in the Northern Marianas are now 
entitled to regular U.S. passports. (2) Legislation to allow 
citizens of the Northern Marianas (who had not become citizens 
of the U.S. at the time of the Commission’s recommendation in 
1985) to petition for permanent residence status in the 
“United States" for their immediate relatives (Report, p. 
201), is no longer timely, because Northern Marianas citizens 
largely became U.S. citizens in November 1986, and as such 
they have that right of petition. (3) The recommendation for 
legislation to permit residence in the Northern Marianas to 
constitute residence in the "United States" for naturalization 
purposes--so that those in the Northern Marianas who first 
choose to become U.S. nationals instead of citizens under 
section 302 of the Covenant, and then change their mind and 
decide they want to be citizens after all, can be naturalized 
without having to move to the "United States" to establish 
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several years’ residence (Report, P- 71)--is apparently 
academic, inasmuch as no section-301-citizen is known to have 
chosen the status of a noncitizen national instead. 


Freely Associated States. As stated above in connection with 
the immigration portion of this memorandum, citizens of the 
Federated States of Micronesia and the Marshall Islands may, 
under the Compact of Free Association, enter the United States 
and establish residence without regard to certain of the 
requirements of the Federal immigration laws. But this 
lenient treatment does not carry over to the nationality laws. 
Citizens of the Freely Associated States are, under section 
141(c) of the Compact, subject to the same statutory 
provisions with respect to naturalization as apply to aliens 
generally, and their residence in the United States under the 
special immigration rules of the Compact has no effect on the 
residency requirements of the Federal naturalization laws. 
The situation with respect to the naturalization laws is thus 
not different now, under the Compact of Free Association, from 
what it was under the Trusteeship. Then, too, citizens of the 
Trust Territory were aliens under U.S. law, and they could be 
natu~alized as U.S. citizens only by meeting the general 
requirements of the U.S. nationality laws. 


In its informal comments on this memorandum, the Immigration 
and Naturalization Service suggests that it would be well if 
section 141 of the Compact were incorporated into the 
Immigration and Nationality Act, the better to "safeguard" 
such special entry rights. The matter is mentioned here, but 
not pressed, inasmuch as_ such incorporation might raise 
questions about the effectiveness of many other sections of 
the Compact that are not reflected in pertinent Federal 
statutes. 


Miscellaneous nationality provisions. The Immigration and 
Nationality Act gives jurisdiction to naturalize to District 
Courts, expressly including the District Courts of the Virgin 
Islands and Guam, and to "courts of record in any State or 
Territory" when the amount in controversy is unlimited (8 
U.S.C. 1421(a)). Because "State" is defined for purposes of 
the Act to include the Virgin Islands and Guam (8 U.S.C. 
1101(a)(36)), there is no need to struggle here as to the 
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meaning of the term "Territory". Courts of record in the 
Virgin Islands and Guam, if they otherwise qualify, have 
naturalization jurisdiction. So, too, do the District Court 
of the Northern Marianas and qualifying courts of record in 
the Northern Marianas, in light of the language of section 
506(c) of the Covenant--but only with respect to the 
“immediate relatives" who are covered by that section, as 
discussed above. In effect, 8 U.S.C. 1421(a) is amended by 
implication by sectior 506(c) of the Covenant, or at least 
supplemented by it, but given the limited purpose of the 
Covenant provision, it does not seem necessary to modify 8 
U.S.C. 1421(a) to reflect the Covenant language. 


The same is true of 8 U.S.C. 1455(d) and (g). These 
subsections provide that naturalization fees collected in the 
District Courts of the Virgin Islands and Guam are to be paid 
not to the Federal Treasury (as such fees generally are), but 
instead to the treasuries of the Virgin Islands and Guam. The 
subsections thus faithfully reflect provisions of the two 
organic acts to that effect (48 U.S.C. 1642 (Virgin Islands), 
1421h (Guam)). The Northern Marianas Covenant contains a 
similar requirement that naturalization fees be paid into the 
treasury of the Northern Marianas (section 703(b)), and that 
Covenant section thus supplements (or amends) 8 U.S.C. 1455(d) 
and (g). But a modification of the Immigration and 
Nationality Act to reflect this fact seems unnecessary, given 
the limited nature of the naturalization jurisdiction of the 
District Court of the Northern Marianas. 


Conclusion: The Immigration and Nationality Act does not require 
substantial change at this time, but one section of it, 
section 215 (8 U.S.C. 1185), might be modified to eliminate 
the uncertainties subsection (a) currently holds, and also to 
include U.S. nationals and U.S. citizens in the Northern 
Marianas within the travel control authority of subsection 
(b). 


Federal agency comments: Comments were requested from the Depart- 
ments of State and Justice. The substance of all comments 
received has been reflected above. 


Title 9 - ARBITRATION 


- Contains nothing of substantial interest to the territories or 
the Trust Territory. 


Memorandum 9 U.S.C. 
Number ubjec sections 
9-1 - (a) General Provisions 1-14 

- (b) Convention on the Recognition 201-208 


and Enforcement of Foreign 
Arbitral Awards 
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Memorandum No. 9-1 
October 1985 


Subject: Title 9 of the United States Code 
Arbitration 


(a) General Provisions 
Title 9, Chapter 1 (9 U.S.C. 1-14) 


(b) Convention on the Recognition and Enforcement of 
Foreign Arbitral Awards 
Title 9, Chapter 2 (9 U.S.C. 201-208) 


Comment: The Federal policy of encouraging the use of arbitration, 
and the directives given Federal district courts for that 
purpose that appear in Chapter 1 of this Title 9, apply in the 
Virgin Islands, Guam, and the Northern Marianas--and arguably, 
but in a lesser way, in Samoa. The international convention 
on the subject applies to all of the territories, and to the 
Trust Territory as well, but enforcement machinery is lacking 
in both Samoa and the Trust Territory. 


Discussion: (a) The General Provisions of Title 9 (9 U.S.C. 1-14) 
make clear that the United States encourages the use of 
arbitration in the settlement of disputes, so as to comport 
with the intention of the parties to arbitration agreements, 
and to assist in easing the congestion of court calendars--and 
thereby resolve differences without the expense and delay that 
normally accompany litigation. The "courts of the United 
States" must stay a court proceeding, if the issue involved is 
subject to arbitration (9 U.S.C. 3), and the courts in 
question are unquestionably Federal district courts (9 U.S.C. 
4, 9, 10). District courts in the Virgin Islands, Guam, and 
the Northern Marianas all qualify (48 U.S.C. 1612(a), 1424(a), 
and 1694a(a), respectively), but none in Samoa does so. 


The arbitration agreements with which these laws are concerned 
must deal either with "maritime transactions" in foreign 
commerce, or with transactions involving "commerce", with the 
latter given a rather classic, 1925 (that being the year of 
enactment) definition: 


"commerce" . . . means commerce among 
the several States or with foreign 
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nations, or in any Territory of the 
United States or in the District of 
Columbia, or between any such 
Territory and another, or between any 
such Territory and any State or 
foreign nation, or between the 
District of Columbia and any State or 
Territory or foreign 
nation . . . (9 U.S.C. 1). 


Inasmuch as Puerto Rico has been treated as a "Territory" for 
purposes of the arbitration laws in Chapter 1 (Acevedo 
Maldonado v. PPG Industries, Inc. (514 Fed. 2d 614 (1975)), it 
is proper to conclude that the Virgin Islands, Guam, and the 
Northern Marianas also have that status, particularly because 
each has a District Court that is subject to the policies and 
requirements set forth in the Chapter. American Samoa is as 
much a "Territory" as those three, so arbitration agreements 
touching Samoa are within the scope of this Chapter. But 
Samoa does not have a Federal District Court, nor is there one 


elsewhere with jurisdiction of Samoan matters. There is 
almost certainly no need in Samoa now that requires correcting 
this condition. (Samoa does have a local arbitration law, 


pertaining to disputes over land ownership (American Samoa 
Code, sections 43.1007, 43.1010), but there is apparently no 
current need for anything further.) If an arbitration 
agreement of the sort that meets the definition of "commerce" 
in this Title were to be before the High Court of American 
Samoa, it seems probable that that Court would be guided by 
the policy and practice set forth in Title 9. The question is 
now academic, and likely to remain so, however, so a 
legislative change does not appear now to be required. 


Because the Trust Territory is not and has never been a 
“Territory” of the United States, the laws in Chapter 1 of 
Title 9 do not apply to it. 


(b) The Convention on the Recognition and Enforcement 
of Foreign Arbitral Awards (9 U.S.C. 201-208), set out as a 
note following 9 U.S.C.A. 201, is to be enforced "in United 
States courts" in the manner set forth in the law here 
codified, which dates from 1970. The purpose of the 
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Convention, as stated in its Article II, is to require those 
countries who are parties to it to recognize an agreement 


under which the parties undertake to submit to 
arbitration all or any differences which have 
arisen or which may arise between them in 
respect of a defined legal relationship. 


The Convention itself applies to all of the U.S. territories 
and to the Trust Territory, the United States having stated 
that it applies to "all of the territories for the 
international relations of which the United States of America 
is responsible." (See Note 43 following Article XVI. This 
Convention is also among those enumerated on the State 
Department's official list of treaties and other international 
agreements having application to the Trust Territory, 
appearing in the 1980 Report on the Trust Territory to the 
United Nations, p. 142.) 


The law codified in Chapter 1 implements the Convention. But 
while the Convention applies fully to all five offshore areas, 
the implementing device--a Federal district court--is not 
present in either Samoa or the Trust Territory. The problem, 
if such it be, as to the Trust Territory is fleeting. The 
expected early effectiveness of the Compact of Free 
Association will relieve the United States of responsibility 
for the international relations of most of the Trust 
Territory. The Samoa problem, as discussed above at (a), is 
more academic than real--although it seems probable that in a 
case covered by the Convention, Samoa’s courts would feel 
constrained to follow its dictates. 


Conclusion: The arbitration laws of Title 9 apply fully to the 


Virgin Islands, Guam, and the Northern Marianas, but less 
fully to either American Samoa or the Trust Territory. No 
need appears, however, to modify these laws now for the 
purposes of either Samoa or the Trust Territory. 


Federal agency comments: None have been sought, because none 


appear to be necessary. 


139 


et 


Title 10 - ARMED FORCES 


Contains matters of particular interest to the territories, 


but no legislative recommendations. 


*x Contains recommendations for changes in the law. 
(**) Contains recommendations for changes in the law, but the need 
for them is not urgent. 
Memorandum 10 U.S.C. 
N Subject sections 
Prefatory Comment 
Table Showing Sections Discussed 
10-1 ** The Uniform Code of Military Justice 801-940 
10-2 **’ The Service Academies 4331-4356 
6951-6974 
9331-9355 
10-3 ** American Samoa and its Noncitizen passim 
Nationals 
10-4 (**) Other Laws that Should be Amended passim 
10-5 * Laws Warranting Comment passim 
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March 1987 
Prefator mment - Title 1 


Title 10, entitled "Armed Forces", contains the vast number of laws 
concerning the organization, structure, and functioning of all 
branches of the armed forces--the Army, the Navy and Marine Corps 
(plus the Coast, Guard when operating as a part of the Navy), and 
the Air Force. The title was enacted into positive law in 1956. 


No useful purpose would be served by according to Title 10 the 
chapter-by-chapter treatment that has been used in this study for 
purposes of most titles of the U.S. Code. There are currently 
upwards of 500 chapters in Title 10, most of which apply to the 
territories and their people in the same manner as they apply to 
the States and their people. The title is, after all, concerned 
essentially with the "people" of the Armed Forces, without regard 
to their place of origin. It therefore, for the most part, 
presents no problems of peculiar interest or concern to the four 
areas that are the subjects of this study: the Virgin Islands, 
Guam, Samoa, and the Northern Marianas. 


In some instances, however, sections of Title 10 appear to require 
some modification to accommodate the needs of the territories at 
this time. This sometimes results from Title 10’s failure to keep 
pace with territorial status developments, and sometimes from the 
fact that the laws within it are products of earlier decades when 
the circumstances of the territories were very different from what 
they are today. 


Two such subjects seem either sufficiently complicated (the Uniform 
Code of Military Justice) or sufficiently important (the Service 
Academies) to receive treatment in separate memoranda. A third 
subject--American Samoa and its people, who are largely noncitizen 
nationals of the United States--also receives separate treatment. 
Other sections of Title 10 that could profit from amendments to 
make special provision for the territories are dealt with summarily 
in a further memorandum. And sections of Title 10 that do not 
appear to warrant change, but seem worthy of comment, are discussed 
in the final memorandum. Viz., 


Memorandum No. 10-1 The Uniform Code of Military Justice 
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Title 10 


Memorandum No. 10-2 The Service Academies 


Memorandum No. 10-3 American Samoa and its Noncitizen 
Nationals 


Memorandum-No. 10-4 Other Laws that Should be Amended 


Memorandum No. 10-5 Laws Warranting Comment 


Lest the user of this study be misled, it should be observed that 
no attempt has been made to mention all of the provisions of Title 
10 that apply to the areas here in question. There are a great 
number of references to "possessions" (a term defined at 10 U.S.C. 
101(3) to include the Virgin Islands, Guam, and American Samoa, and 
given the 1956 enactment date, the Northern Marianas is included as 
well by operation of section 502(a)(2) of the Covenant); and those 
sections that use the term "possessions" that are not commented 
upon appear to be appropriate for purposes of the territories. 
(For example, at 10 U.S.C. 3062, the Army is charged with being 
"capable" of "preserving the peace and security, and providing for 
the defense, of the . . . possessions", among other areas. Such 
sections as this, being unarguably appropriate, and comforting, are 
not usually the subject of treatment in these memoranda.) 
Similarly, not all provisions that exclude the territories are the 
subject of recommendations, because many of them seem to have too 
little importance, or to be of academic interest only. For 
example, at 10 U.S.C. 7547 the Secretary of the Navy may lend a 
cutter to "one well-established military school" in a seacoast 
"State" that instructs cadets in "elementary seamanship," but no 
territory--notwithstanding undeniable seacoasts--has such a 
school.) 


Finally, as an aid to the user of the study, all of the sections of 
Title 10 that are dealt with in these five memoranda are listed on 
the next pages (iii-v) in numerical order, with a reference to the 
memorandum in which the section appears. Unlike other memoranda in 
this project, the sections of Title 10 that are dealt with are not 
considered in the order in which they appear in the Code, but the 
list provided will show whether a given section is mentioned, and 
if so, where. 
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Title 10 


Discussed in 
Section of Title 10 Memox-andum_No. 


TOM) th & Soa ere Se a a ase a ae 10-4 
MOVOTO) V2). se opto e e. see den wt wl es he te 10-5 
287 we ek er we em OB 10-5 
S12 ew ee HT eH RHE RRS SES 10-4 
B35 Fw POE GS acai gh oy eH aR ae RG, 10-4 
BO ce es or ee Ge a ee 10-5 
STUSSIG. a ew ow wee ww we PR eae RS 10-4 
BOS(DCT). ee Gog eS at ae Be eo A! a oe 10-3 
DLO 38 aay a Doge ee ee LA eee See ee a 10-3 
N32 che eS OT we Ce eS Ew 10-3 
S32(b)(2)(B) ss et 6 oe Ew Se 10-4 
BOC se hcl wee a eh ey es tees see Hah 10-3 
GUZCD)ip (A) ww oe % ape we ow we me eB 10-5 
TIVAG) 2 2p Be eee REE wm HR ES 10-5 
BOTHO4O «e.g ar Kee tad ren S0R er ce 10-1 
OTS 6 eo we cer we Rw wae eS 10-5 
1486 see eye EER DE REED EE SS 10-3 
a a a ce 10-4 
2008 eee ee ww we Om a me Oe 10-3 
2034(b)(T) ows ek was RSE EEE SE 10-3 
BUORLB): oa. bs By ay ay eee Be SS GE ae Re 10-3 
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Title 10 


Discussed in 
Section of Title 10 Memorandum No. 


2107 2¥ 2 RSE tee ae ee Bw Rs 10-3 
UOT aes gst eB Sete as Ge Se ee 98 10-3 
O122 oe aw a me ee ww ES 10-3 
2VBIRAZTAS ng ewe ee BS Ew we eH HS 10-4 
2231-2239 « & $..5 8 we RA 6 wo we ews 10-5 
2272 CE) CU): 6 ec Gk ea a we ee a 10-3 
7h re ee a a ee a a ee ee 10-4 
2576 5 Bee RS BR FERS Se So 10-4 
2682) ce & Se SP Dae A BAe + SS wes 10-5 
BOIS): se ee em OH ea we Ep ee 10-5 
3225 kw ee Re RE HS TR RES ER DG 10-4 
D258) gp ges, ab! Sod in Be Sh Skis ge Sg ke. 10-3 
5209) sk sar og a aa a 10-5 
S352(a) aa se eee ee ww RD Se HS 10-5 
3390(4) «= & ee eR oS EEE K GS ee me 10-5 
SOOO! co is ores el Sie ie Ge a a eo oe 10-5 
3845) se ae ew Kw SRS ee Se Re eg 10-5 
S848(E)(1) g¢ — ewe ew HD Ge we ws 10-5 
OST we ise eh ane ae ae ome ee Oe EOS, RS 10-5 
A301(C) a wb eae ee eR SE ee ee 10-5 
B331=A986 oe are oe el BR wm we 8 10-2 
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Title 10 


Discussed in 


MO2T oa he aw tel RS EO Sw BP wa oe 10-5 
2747) as oe et we Sw eG Re ww w HE 10-5 
STAB CAD 5-8 aR Gem a Ge Be sr ek eS 10-4 
BOTS ay ce we we Bw Ow 10-3 
GOTTA) ws bee ee wR Oe ew Sw Se Oe 10-3 
6951-6974 ss eRe ES RR EHH HE eS 10-2 
TR0B) sec eis, Ro he ieee BP Re eS a ae 10-5 
TSE2. i ek ee SD 8 ew ww! ES 10-4 
1601 22% ge Oo 4 wo RH oe Re ee 10-5 
8225 6 wig bE eG S Ge see Sh as Paar an 10-4 
7) a a a a er ee a 10-3 
8257 2 a4 SS Se Se eH EH EES 4 10-3 
6259 a ate oe Reh e ORAS Ew! G SF 10-5 
S352) cx ser ee oe ae a eS ew 10-5 
B500 6 we te hm RE 10-5 
S501 svis ce eee Se RH ee Rw RES 10-5 
GS0V(C) ee we we el we Hw wr ee 10-5 
9331-9355 2 6 6 ww ee te wee 10-2 
0441 FS Fe Re ee SRM ES EES 10-5 
Ct ee ee ae a ee 10-5 
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Memorandum No. 10-1 
March 1987 


Subject: The Uniform Code of Military Justice 
Title 10, Chapter 47 (10 U.S.C. 801-940) 


Purpose: To provide uniformity in the substantive law (as to what 
constitutes a crime) and in the administration of it (by 
military tribunals) for all persons subject to the military 
justice system, regardless of their branch of service. 


Territorial application: The Uniform Code of Military Justice 
provides, in its Article 5, that it applies "in all places" 
(10 U.S.C. 805). But other provisions--those contained in 
Article 2(a), paragraphs (11) and (12) (10 U.S.C. 802(a)(11) 
and (12))--exclude from the application of military law 
certain persons who are not "outside" the United States, 
including Guam and the Virgin Islands, and by operation of 
section 502(a)(2) of the Covenant, the Northern Marianas. 
These paragraphs receive further attention below. 


Recommendation: Paragraphs (11) and (12) of Article 2(a) (10 
U.S.C. 802(a)(11) and (12)) should be amended to add American 
Samoa and the Northern Marianas. 


Discussion: 10 U.S.C. 802(a)(11) and (12). The Uniform Code of 


Military Justice applies to members of the armed forces, 
regardless of where they are stationed. And it applies also 
to a number of other categories of persons (such as cadets and 
midshipmen, members of reserve components while on inactive 
duty training, and members of the National Oceanic and 
Atmospheric Administration and of the Public Health Service 
when serving with the armed forces), also regardless of where 
they are stationed. But it applies to certain others--to 
those "serving with, employed by, or accompanying the armed 
forces," and to those "within an area leased by or otherwise 
reserved or acquired for the use of the United States"--only 
if they are outside the United States and outside "the 
Commonwealth of Puerto Rico, Guam, and the Virgin Islands" (10 
U.S.C. 802(a)(11) and (12)).! 


Y Footnoted added in 1992: When this memorandum was written 
(continued...) 
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The two paragraphs in question read in full as follows: 


(11) Subject to any treaty or agreement to 
which the United States is or may be a party 
or to any accepted rule of international law, 
persons serving with, employed by, or 
accompanying the armed forces outside the 
United States and outside the Commonwealth of 
Puerto Rico, Guam, and the Virgin Islands [are 
subject to the Uniform Code of Military 
Justice. ] 


(12) Subject to any treaty or agreement to 
which the United States is or may be a party 
or to any accepted rule of international law, 
persons within an area leased by or otherwise 
reserved or acquired for the use of the United 
States which is under the control of the 
Secretary concerned [i.e., the Secretary of 
the Army, the Navy, the Air Force, or 
Transportation] and which is outside the 
United States and outside the Commonwealth of 
Puerto Rico, Guam, and the Virgin Islands [are 
subject to the Uniform Code of Military 
Justice]. 


When used in a geographical sense in Title 10, the term 
"United States" means only the States and the District of 
Columbia (10 U.S.C. 101(1)). 


Y(...continued) 
in 1987, the Canal Zone was included in the same category as Puerto 
Rico, Guam, and the Virgin Islands. In 1988, references to the 
Canal Zone were eliminated by Public Law 100-456. Paragraphs (11) 
and (12) are here quoted as changed in 1988, as are other 
provisions of Title 10 later quoted. 
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The legislative history makes clear that the function of these 
provisions of the Uniform Military Code is to permit trial in 
civilian courts of those persons described in paragraphs (11) 
and (12) when they are in areas "where a civil court system is 
. . . readily available."2/ Hence, when the Code was first 
enacted in 1950, the areas where trials in civilian courts 
would replace military courts with respect to category (11) 
and (12) persons were defined as including the "United States" 
plus 


That part of Alaska east of longitude 172 
degrees west, the Canal Zone, the main group 
of the Hawaiian Islands, Puerto Rico, and the 
Virgin Islands. (64 Stat. 109) 


(Alaska west of 172 degrees involves the tip of the Aleutians; 
just what was included in the "main group" of the Hawaiian 
Islands is less clear.) The particular references to Alaska 
and Hawaii were eliminated upon their admission to the Union 
(at which time each was comprehended in its entirety by the 
definition of "United States" referred to above), and Guam was 
added in 1962 (Pub. L. 87-651). 


2/ The Senate Committee report in 1949, on the bill that became 
the Uniform Code of Military Justice, stated that 


. . . the territorial limitations during 
peacetime [in paragraphs (11) and (12)] have 
been reduced to include territories where a 
civil court system is not readily available." 
(1950 U.S. Code Congressional Service 2230) 


The "peacetime" reference appears in light of paragraph (10) of 
section 802(a), which provides that in "time of war," the Uniform 
Code of Military Justice applies to "persons serving with or 
accompanying an armed force in the field." 
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There should be no question but that the Northern Marianas is 
now, in effect, not "outside" the United States for purposes 
of paragraphs (11) and (12), in light of section 502(a)(2) of 
the Northern Marianas Covenant. That section provides for the 
application to the Northern Marianas of laws, in existence on 
January 9, 1978, "which are applicable to Guam and which are 
of general application to the several States ...". That 
description fits paragraphs (11) and (12), so by operation of 
law, the Northern Marianas is among the areas where military 
tribunals are not available for the trial of persons described 
in paragraphs (11) and (12). The Northern Mariana Islands 
Commission on the Application of Federal Laws reached the same 
conclusion (Report, p. 257). 


In light of the foregoing, the territories subject to this 
study that are part of the Federal judicial system--i.e., 
Guam, the Virgin Islands, and the Northern Marianas--are all 
accorded appropriate treatment under paragraphs (11) and (12). 
But Samoa is not. Because there is "readily available" in 
Samoa "a civil court system" (to borrow words from the 1949 
Senate Committee report), it would be appropriate to include 
that territory among those where military courts cannot be 
used for persons in categories (11) and (12).2/ If that 
amendment is recommended, then it would be desirable to add an 


¥ The Office of the General Counsel, Department of Defense, 
in providing written comments dated September 24, 1987 on an 
earlier draft of this memorandum, questioned whether the courts of 
American Samoa are "readily available," as required by 10 U.S.C. 
802(a)(11) and (12). The comments correctly called attention to 
the lack of a U.S. District Court in Samoa, and the absence of 
direct review of Samoa High Court decisions by a U.S. Court of 
Appeals; and the comments also called attention to King v. Andrus, 
452 F. Supp. 11 (1977), holding unconstitutional the provisions of 
the Samoan Code and Rules of the High Court denying a jury trial in 
criminal case. Nevertheless, the comments stated that 


+ . . the Department of Defense does not view the unique 
status and questionable "availability" of the American 
Samoan courts as a substantial obstacle to the inclusion 
of this territory in the provisions of 802(a)(11) and 
(12) as recommended by Memorandum No. 10-1. 
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express reference to the Northern Marianas as well, so as to 
eliminate any uncertainty on the part of those who may not be 
fully familiar with the Covenant. 


Finally, it should be noted that as a result of numerous court 
decisions in the years since 1950, paragraphs (11) and (12) 
mean less today than they seem to say on their face. For 
example, in the leading case of Reid v. Covert (354 U.S. 1 
(1957)), the Supreme Court held that it was not constitution- 
ally permissible to extend court-martial jurisdiction in 
peacetime to the wife of an Air Force Sergeant stationed in 
England (i.e., a person in category (11)), who was charged 
with his murder. It is well beyond the scope of this 
memorandum to consider what the language of categories (11) 
and (12) means today. But it is clear that the paragraphs 
continue to have some life, because as recently as 1983 each 
was amended to change "Puerto Rico" to "the Commonwealth of 
Puerto Rico" (Pub. L. 98-209, sec. 13(a)). Each should, 
therefore, be further amended by adding American Samoa and the 
Northern Marianas. 


Other sections of the Uniform Military Code 


Definitions are provided at 10 U.S.C. 101 that apply to Title 
10 generally, and thus to the Uniform Code of Military 
Justice. These definitions play some role in sections of the 
Uniform Code, and so it may be useful to repeat them here: 


-- The term "United States" when used in a geographic 
sense means only the States and the District of 
Columbia (10 U.S.C. 101(1)). 


-- The term "possessions" is defined to include "the 
Virgin Islands, Guam, American Samoa, and the Guano 
Islands, so long as they remain possessions, but does 
not include any Territory or Commonwealth." (10 
U.S.C. 101(3)). 


-- The term "Territory" is defined (with an exception not 
now relevant) to mean "any Territory organized after 
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this title is enacted, so long as it remains a 
Territory" (10 U.S.C. 101(2)). 


As a result of these definitions, the Northern Marianas might 
be comprehended by the use of the term "possessions"--if the 
requirements of section 502(a)(2) of the Northern Marianas 
Covenant are met in the case of any particular section using 
the term. The definition of the term "Territory" would 
exclude the "territories," even those that are "“organized"-- 
because the organized territories of the Virgin Islands and 
Guam explicitly are defined as possessions, and perhaps also 
because the Virgin Islands and Guam were "organized" some 
years before Title 10 was enacted. (Title 10 was enacted in 
1956; the Virgin Islands’ first Organic Act was passed in 
1936, Guam’s Organic Act in 1950. Additionally, but 
irrelevantly for current purposes, it could be observed that 
the then (1956) organized "Territories" of Alaska and Hawaii 
do not fit the definition of the term at 10 U.S.C. 101(2) 
either, because they too were not "organized after this title 
{[10] was enacted", having been the subjects of organic acts in 
1912 and 1900, respectively. But that point need not be 
pursued, for it strays too far from the purpose of the 
immediate project.) 


The Uniform Code contains a number of sections, in addition to 
10 U.S.C. 802(a)(10) and (11) which are explored above, that 
appear to be of particular interest to the territories that 
are the subject of this study. They will be examined in turn, 
in light of the definitions just discussed. But it appears 
that none of the sections requires amendment. 


-- 10 U.S.C. _803(a provides that a discharged 
serviceman, charged with an offense committed while he was in 
the service, remains subject to court-martial if the offense 
"cannot be tried in the courts of the United States or of a 
State, a Territory, or the District of Columbia." Inasmuch as 
the District Courts in the Virgin Islands, Guam and the 
Northern Marianas each have the jurisdiction of "courts of the 
United States," those areas appear adequately dealt with by 
the language of this section. Samoa would not be included, 
but if any problem is thereby presented, it seems fair to view 
it as de minimis. 


151 


Memorandum No. 10-1 


-- 10 U.S.C. 846 concerns the summoning of witnesses for 
court-martial cases and the production of evidence, and the 
process issued for such purposes "shall run to any part of the 
United States, or the ‘Yerritories, Commonwealths, and 
possessions." The Virgin Islands, Guam, and Samoa are defined 
as "possessions," and the Northern Marianas would be 
comprehended either because it is a "Commonwealth," or by 
operation of section 502(a)(2) of the Covenant. The section, 
enacted in 1956, applies equally to Guam and to the States, so 
the requirements of section 502(a)(2) are met. 


-- 10 U.S.C. 847 provides that a person who has been 
subpoenaed by a military tribunal but who fails to appear may 
be tried in a Federal district court "or in a court of 
original criminal jurisdiction in any of the Territories, 
Commonwealths, or possessions of the United States." All 
four of the territories that are the subjects of this study 
are thus comprehended. 


-- 10 U.S.C. 849 is somewhat deficient, but it appears to 
create no practical problem. The section provides in 
subsection (d) for the use of a deposition, if the witness 
"resides or is beyond the State, Territory, Commonwealth, or 
District of Columbia in which the court, commission, or board 
is ordered to sit, or »eyond 100 miles from the place of trial 
or hearing." Except for the Northern Marianas, the 
territories are not comprehended by the reference to "State, 
Territory, Commonwealth," but each is at least 190 miles from 
anywhere else (except Guam and the southern islands of the 
Northern Marianas, which are a bit closer than that), so 
depositions from them would be acceptable.* 


4/ one can, of course, construct a hypothetical case where the 
quoted language could be a barrier. In a court-martial proceeding 
in Guam, 10 U.S.C. 849 would not permit a deposition from a witness 
on, say, Rota. But one can hope that under 10 U.S.C. 846, that 
witness would be summoned to appear in person. Saipan, where most 
of the Northern Marianas population resides, is about 120 miles 
from Guam, so Saipan’s location presents no problem for purposes of 
this section. 
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-- 10 U.S.C. 858(a) pertains to the place of confinement 
of persons sentenced to confinement by a military tribunal. 
Such a place may include "any penal or correctional 
institution . . . which the United States may be allowed to 
use." Persons so confined 


are subject to the same discipline and 
treatment as persons confined or committed by 
the courts of the United States or of the 
State, Territory, District of Columbia, or 
Place in which the institution is situated. 


In the unlikely event that a military offender would be 
confined in a territorial institution, the language quoted 
would require that he be treated in the same manner as those 
confined by courts in the pertinent territory--inasmuch as the 
territory would be the "place" of the confining institution. 


-- 10 U.S.C. 888 defines "contempt toward officials" as 
an offense punishable by a court-marital. Included are 
"contemptuous words" used by a commissioned officer against 
"the Governor or legislature of any State, Territory, 
Commonwealth, or possession in which he is on duty or 


present." The section is somewhat unusual, because it 
includes unarguably all of the areas that are the subjects of 
this study. 


Conclusion: While the Uniform Code of Military Justice was drafted 
and enacted without reference to all of the current 
territories, they are adequately provided for in it--except 
for 10 U.S.C. 802(a) (11) and (12), which should be amended to 
make reference to American Samoa and to make explicit the 
inclusion of the Northern Marianas. 


2 The Department of the Air Force has suggested (as reflected 
in comments from the Office of the General Counsel, Department of 
Defense, September 24, 1987) that while it has no objection to the 
addition of Samoa and the Northern Marianas to 10 U.S.C. 802(a) (11) 
and (12), it would also be appropriate at the same time to delete 

(continued...) 
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Federal ni mm, : Comments were requested from the Depart- 
ment of Defense and the Department of Justice. All comments 
received are reflected herein. 


§/(,. .continued) 
references to the "Canal Zone" in those provisions. Such a 
deletion would doubtless be appropriate, as it would be in many 
hundreds of other Federal statutes, but because the Canal Zone is 
not among the areas on which this study is focussed, that 
recommendation has not elsewhere been made in this study--being 
beyond its intended scope. 


Noted added in 1992: Deletions of the "Canal Zone" were 
accomplished in 1988 by Public Law 100-456. 
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March 1987 


Subject: The Service Academies 
Title 10, Chapter 403 (10 U.S.C. 4331-4356) (Military 
Academy ) 


Title 10, Chapter 603 (10 U.S.C. 6951-6974) (Naval 
Academy ) 


Title 10, Chapter 903 (10 U.S.C. 9331-9355) (Air Force 
Academy ) 


Purpose: To provide for the establishment of service academies and 
for the admission of students to them. 


Territorial Li ion: The laws pertaining to the three service 
academies provide for the admission of students from the 
Virgin Islands, Guam, and American Samoa. They do not provide 
for the admission of students from the Northern Marianas. 


Recommendation: Provision should be made for the nomination and 
appointment of qualified students from the Northern Marianas 
to the three service academies. 


Discussion: As a result of amendments to the laws pertinent to the 
service academies, enacted from 1962 forward, it is now 
possible for young people in the Virgin Islands, Guam, and 
American Samoa to be nominated by their respective Delegates 
in Congress, and appointed by the President, to attend the 
service academies at West Point, Annapolis, and Colorado 
Springs. The laws pertaining to these academies are, for 


Y the laws pertaining to admission to the Coast Guard Academy 
at New London, Connecticut, and the Merchant Marine Academy at 
King’s Point, New York, are somewhat broader. (See Memoranda Nos. 
14-1 and 46-9, respectively.) In each case, students may be 
admitted from the three territories and from the Northern Marianas, 
as well as, formerly, from the Trust Territory. Admission to the 
Coast Guard Academy is governed by regulation, not statute (14 
U.S.C. 182). As to the Merchant Marine Academy, students from 
Guam, Samoa, and the Virgin Islands are nominated by their 

(continued...) 
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current purposes, parallel. At each service academy, cadets 
or midshipmen may, at any one time, include 


two from the Virgin Islands, 
two from Guam, and 


one from American Samoa (10 U.S.C. 4342(a), 6954(a), 
9342(a)). 


(Until 1983, a cadet or midshipmen from American Samoa was to 
be nominated by the Secretary of the Army, Navy, or Air Force 
"upon recommendation of the Governor of Samoa", but Public Law 
98-94 of that year removed that provision and gave the right 
to nominate to the Delegate in Congress from American Samoa, 
as had then been the case for some years for the Virgin 
Islands and Guam. The Office of Delegate from Samoa was 
created by law in 1978.) 


The admission of students from the Northern Marianas ought 
also to be provided for. (The Covenant does not serve to 
extend admission to them, because section 502(a)(2)--which 
often serves that kind of purpose--is confined to laws that 
apply to Guam and that are also "of general application to the 
several States". Because the laws here in question apply 
differently to the States and to Guam, they do not meet the 
statutory test.) Of course the population of the Northern 


Y(....continued) 

respective Delegates, those from the Northern Marianas by their 
Governor (46 U.S.C. 1295b(b)(1)(B)). Admission of students from 
the Trust Territory was provided for, four at a time, upon 
designation by the Secretary of the Interior and with the 
permission of the Secretary of Transportation (46 U.S.C. 
1295b(b)(4)). The Compacts of Free Association now provide for the 
enrollment at the Coast Guard and Merchant Marine Academies of 
students from the Marshall Islands, the Federated States of 
Micronesia, and (in due course) Palau. The key Compact section, 
section 342, uses mandatory language: "The Government of the 
United States shall have enrolled, at any one time, at least" one 
"qualified" student from each of the Freely Associated States. 
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Marianas is small, but since its people are now U.S. citizens, 
they ought to be accorded the benefits that usually flow from 
that status. One student from the Northern Marianas in each 
of the academies at any one time (as in the case of Samoa) 
should be authorized. Nomination is not, of course, 
tantamount to admission. A nominee who becomes an appointee 
to one of the academies must satisfy academic and physical 
qualification requirements (10 U.S.C. 4346, 6958, 9346). 


A question arises as to whether the privilege of nominating 
ought to be given to the Governor of the Northern Marianas, or 
to the Northern Marianas’ Resident Representative to the 
United States, provided for in section 901 of the Covenant. 
The latter, although he does not sit in the Congress, is 
otherwise similar to the territorial delegates, and he is 
"entitled to receive official recognition as such Representa- 
tive by all of the departments and agencies of the Government 
of the United States", so he seems the appropriate nominator. 


The Northern Marianas Commission on Federal Laws reached all 
of the same conclusions, i.e., that students from the Northern 
Marianas ought to be eligible for admission to the three 
service academies, on the basis of one student in each at any 
one time; and that the Resident Representative should be given 
the privilege of nomination (Report, pp. 73-80). 


One further provision of the laws concerning the academies 
deserves discussion: each cadet or midshipman must sign an 
agreement providing that, upon graduation, he or she "will 
accept an appointment . .. as a commissioned officer" and 
will serve a prescribed period of time (10 U.S.C. 4348(a), 
6959(a), 9348(a)). But the quoted requirement "does not apply 
to a cadet [or midshipman] who is not a citizen or national of 
the United States" (10 U.S.C. 4348(e), 6959(e), 9348(e)). 
Differently stated, a cadet or midshipman who is a national 
tbut not a citizen), must agree to accept a commission upon 
graduation. The requirement appears to be in conflict with 
the general bar to the appointment of noncitizens as regular 
officers; i.e., 10 U.S.C. 532(a) provides that "... an 
original appointment as a commissioned officer ... in the 
Regular Army, Regular Navy, Regular Air Force, or Regular 
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Marine Corps may be given only to a person who... isa 
citizen of the United States." 


In written comments dated September 24, 1987, the Office of 
the General Counsel, Department of Defense, does not disagree 
as to the existence of this conflict with respect to the 
Military and Air Force Academies, but reports that the 
Department of the Navy believes there is no conflict, viz., 


. . . the Department of the Navy interprets 
those provisions as consistent. Section 532 
prohibits regular commissions for noncitizens 
and sections 4348, 6959, and 9348 require 
acceptance of a regular commission if offered. 
Under the Navy’s interpretation of section 
532, a noncitizen U.S. national wouid never be 
required to accept a commission under sections 
4348, 6959, and 9348 because, pursuant to 
section 532, such a commission would not be 
offered. 


And further, in a footnote: 


See 10 U.S.C. 6958(c)(1) which requires that 
each candidate nominated to the Naval Academy 
be a United States citizen. Under the Navy 
requirements for admission to an Academy, 
there would be no conflict between accepting a 
noncitizen U.S. national [and] then refusing 
to offer him/her an appointment as an officer. 
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The Navy’s construction seems arguable.2/ But as to the 
Military and Air Force Academies, where the admission 
requirements differ from those of the Naval Academy, there 
does seem to be a route by which a noncitizen Samoan could 
become a commissioned officer, notwithstanding 10 U.S.C. 532. 
That appears to be so because the Navy's citizenship 
requirement at 10 U.S.c. 6958(c)(1) has no parallel in the 
Army and Air Force Academy admission requirements, for the 
Army and Air Force require not citizenship but an oath of 
allegiance (10 U.S.c. 4346(d), 9346(d)), a requirement that a 
U.S. national could readily comply with. This result seems 
correct, given the standard rule of construction by which a 
later-enacted, more specific law (i.e., the law permitting the 
admission of Samoans, 1973) would take Precedence over a 
general statute earlier enacted (i.e., the general citizenship 
requirement of 10 U.S.C. 532).3/ 


ee 


2 the Navy construction of these laws seems open to question. 
The citizenship requirement to which it points, 10 U.S.C. 
6958(c)(1), applies by its terms to a "candidate nominated under 
clause (2) or (3) of section 6954(b) of this title." Samoans are 
eligible for nomination under section 6954(a). Clauses (2) and (3) 
of section 6954(b) pertain to appointments by the Secretary of the 
Navy from enlisted members of the Regular Navy, the Regular Marine 
Corps, the Naval Reserve, and the Marine Corps Reserve. Hence, the 
citizenship requirement does not, on its face, apply to those 
nominated by the Delegate from American Samoa. This consideration, 
coupled with the clear requirement that a midshipmen must accept an 
appointment as a commissioned officer if he be "a citizen or 
national of the united States" (10 U.S.C. 6959(e)(1))--stated 
disjunctively--suggests that all three services are in a parallel 
position from the standpoint of offering commissions to noncitizen 
nationals who graduate from their academies. 


¥ While 10 U.S.C. 532 derives from a 1980 enactment (Pub. L. 
96-513, section 104(a), 94 Stat. 2835, 2845), a citizenship 
requirement for officers predates 1980. For example, the 1946 
edition of the United States Code contains a citizenship 
requirement for officers in the Army (10 U.S.C. 353) and the Navy 
(34 U.S.C. 211), so that general requirement obviously precedes 
1973, when American Samoans were permitted to enter the service 
academies. 
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This mattex may seem to be academic, but it is unlikely to 
remain so. A Samoan is a student at West Point at this time, 
but she is a U.S. citizen--as some Samoans are. She is the 
first Samoan to attend a service academy, but almost certainly 
not the last. The clarification of the law, therefore, as it 
applies to noncitizen nationals who may be admitted to the 
service academies, and particularly to the Naval Academy, 
appears to be worthy of attention, before an otherwise 
qualified Samoan is disadvantaged, or presents a complex 
question of statutory constzuction, because of noncitizen 
status. 


Conclusion: The laws pertaining to admission to the Military, 
Naval, and Air Force Academies should be amended to provide 
for the appointment of qualified persons from the Northern 

iacianas, with one per academy authorized at any one time, on 
the basis of nominations by the Resident Representative from 
the Northern Marianas. Additionally, it would be well to 
clarify the laws pertaining to commissions for noncitizen 


nationals (i.e., Samoans) who graduate from the service 
academies. 

Federal agency comments: Comments were requested from the Depart- 
ment of Defense and Department of Justice. All comments 
received are reflected above. The Department of Defense 


stated that it "endorses the conclusion of Memorandum No. 10-2 
regarding the nomination and appointment of qualified students 
from the Northern Marianas." As to the conclusion respecting 
the commissioning of noncitizen nationals who graduate from 
the service academies, it may be inferred from Defense 
Department comments that it would not endorse a clarification 
of the law by which such graduates could receive commissions 
as officers. 
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March 1987 


Subject: American Samoa and its Noncitizen Nationals’ 
Title 10 U.S.C., passim 


(a) Citizenship requirements for officers and enlistees 


(b) Other sections imposing citizenship requirements 


Comment: A considerable number of laws contained in Title 10 
confer eligibility or benefits upon "citizens" of the United 
States, a term which, without more, excludes noncitizen 
nationals. Most American Samoans are nationals but not 
citizens. As such, by definition they owe permanent 
allegiance to the United States (8 U.S.C. 1101(a)(22)), and as 
such, they are as free to travel to other parts of the United 
States and within all areas of the United States (including 
its territories) as are U.S. citizens. Samoans have done so 
in considerable numbers. Many more American Samoans now 
reside in the States than in American Samoa. A noncitizen 
national of Samoa who resides in the States may obtain 
citizenship through the naturalization process under the 
Immigration and Nationality Act, but the requirements are 
lessened for a Samoan because he or she May count residence in 
Samoa toward the residency period required for naturalization 
(8 U.S.C. 1436). Asa practical matter, therefore, a Samoan 
who has become a resident of a State May usually forthwith 
present himself to a court as a candidate for naturalization. 


Y american Samoans now constitute the only group of noncitizen 
nationals of the United States. With the effectiveness of the 
Northern Marianas Covenant on November 3, 1986, the potential 
arises for a second group, i.,e., those people of the Northern 
Marianas who choose to become U.S. nationals but not U.S. citizens 
by filing a declaration pursuant to section 302 of the Covenant. 
There is a six-month deadline from November 3, 1986 (except for 
those under 18 years of age). During the first four of those 
months, no Northern Marianas person is known to have filed such a 
declaration. It seems probable that few, if any, U.S. nationals 
will emerge from the Northern Marianas. 


Note added in 1992: No person in the Northern Marianas has yet 
chosen to become a U.S. national instead of a U.S. citizen. 
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The question, then, is whether references to "citizen" in 
Title 10 should be expanded to include "national," given the 
relative ease by which citizenship status may be obtained by 
Samoans resident elsewhere in the United States; or whether 
they should be relieved of that burden and expense, and be 
accorded by statute the benefits conferred upon citizens, 
inasmuch as they too, as nationals, owe permanent allegiance 
to the United States. 


The position taken below, in connection with particular 
sections therein cited, is that the term "citizen" should be 
expanded to include "national." But, as stated at greater 
length under the "Federal agency comments" section at the end 
of this Memorandum No. 10-3, the Department of Defense does 
not agree with that position. Its policy position is that 
officers must be U.S. citizens. 


Discussion: (a) Citizenship requirements for officers and 
enlistees. The statutory requirements as to citizenship found 
in Title 10, for purposes of service in the armed forces, are 
surprisingly uneven. 


10 U.S.C. 532 provides that only a "citizen of the United 
States" may be given an appointment as a commissioned officer 
in the Regular Army, the Regular Navy, the Regular Marine 
Corps, or the Regular Air Force. (But, as is pointed out in 
Memorandum No. 10-2, a national, as well as a citizen, 
graduating from one of the service academies is required to 
accept a commission). 


10 U.S.C. 591(b) provides that a Reserve officer must be "a 
citizen of the United States" or have been "lawfully admitted 
to the United States for permanent residence under the 
Immigration and Nationality Act." It is not clear whether a 
Samoan who is in the United States (defined for purposes of 
the Immigration and Nationality Act to exclude Samoa (8 U.S.C. 
1101(a)(38)) has been "lawfully admitted" under the 
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Immigration and Nationality Act, even though his or her 
admission was unquestionably lawful.2 


10 U.S.C. 510 provides that in order to enlist as a Reserve of 
any of the armed forces, a person must be a citizen of the 
United States or lawfully admitted for permanent residence 
under the Immigration and Nationality Act. 


10 U.S.C. 2104(b) provides that in order to be eligible for 


advanced training under the Senior Reserve Officers’ Training 
Corps (which looks toward status as a commissioned officer), 
the person must "be a citizen of the United States." On the 
other hand, the Junior Reserve Officers’ Training Corps, which 
is available to secondary schools (and in connection with 
which commissions are not provided for), is open explicitly to 
both citizens and "nationals of the United States" (10 U.S.C. 
2031(b)(1)). 


10 U.S.C, 3253 provides that in time of peace, a person cannot 
enlist in the Army "unless he is a citizen of the United 
States or has been lawfully admitted to the United States for 
permanent residence under the applicable provisions of the 
Immigration and Nationality Act". 


Laws pertaining to the Navy do not require that Navy enlistees 
be U.S. citizens. But two other laws pertaining to the Navy 
do impose such a requirement: 


2/ There appear to be no cases on the point, but a strict 
reading of the Immigration and Nationality Act suggests that only 
an alien can be "lawfully admitted for permanent residence", 
because that status is accorded only to "an immigrant in accordance 
with the immigration laws" (8 U.S.C. 1101(a)(20)). And an 
"immigrant" must be an "alien" (8 U.S.C. 1101(a)(15)). A national 


of the United States is not an alien (Scholz v. Shaughnessy, 180 


F.2d 450 (1950)). 
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10_ U.S.C. 6019 provides that "officers of vessels of the 
United States shall in all cases be citizens of the United 
States."3 


10 U.S.C. 6911(a) requires that an aviation cadet in the Navy 
be a citizen. 


10 U.S.C. 8253 provides that in time of peace, a person cannot 
enlist in the Air Force "unless he is a citizen of the United 
States or has been lawfully admitted to the United States for 
permanent residence under the applicable provisions of the 
Immigration and Nationality Act." 


10 U.S.C, 8257 requires that an aviation cadet in the Air 
Force be a citizen. 


10 U.S.C. 503{b)(1), on the other hand, authorizes the 
Secretary of Defense to 


collect and compile directory information 
pertaining to each student who is 17 years of age 
or older or in the eleventh grade (or its 
equivalent) or higher and who is enrolled in a 
secondary school in the United States or its 
territories, possessions, or the Commonwealth of 
Puerto Rico. 


3 A companion provision in the vessel manning laws, contained 
in Titled 46 (Shipping), until recently also required citizenship 
for officers on vessels of the United States (46 U.S.C. former 
section 221). But in the 1983 enactment of a portion of Title 46 
into positive law, the term "citizen" is defined to include 
"national" (46 U.S.C. 2101(3a)), so the new vessel manning section, 
entitled "Citizenship and Naval Reserve requirements," equates 
aaa nationals with citizens of the United States (46 U.S.C. 
8103). 
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The section is concerned with "military recruiting purposes." 
The term "possessions", for purposes of Title 10, includes 
American Samoa (10 U.S.C. 101(3)). 


The foregoing recital indicates a lack of uniformity in the 
treatment of U.S. nationals--which means a lack of uniformity 
in the treatment of American Samoans. Because they are 
present not only in Samoa but also in some of the States of 
the United States in considerable numbers, it would seem fair 
to accord them the same eligibility to serve in the armed 
forces as is accorded United States citizens. Although 
citizenship requirements, particularly for officers, are 
venerable, they have not always been treated as sacrosanct, 
viz., 


-- A 1903 law permitted "citizens of Puerto Rico," 
when they were nationals of the United States but not citizens 
of the United States, to enlist "in the Regular Army" (32 
Stat. 934); 


-- A 1980 law permitted citizens of the Northern 
Marianas to enlist in the Armed Forces, at a time when they 
were neither citizens nor nationals of the United States (Pub. 
L. 96-351, 94 Stat. 1161);4/ 


-- A 1983 law permitted citizens of the Northern 
Marianas to be appointed as officers in the Armed Forces, to 
be enrolled in the Senior R.O.T.C., and to be selected for the 


ee eee 
# But in order to enlist, the law required such citizen of the 


Northern Marianas to indicate "in writing to a commissioned officer 
of the Armed Forces of the United States of America an intent to 
become a citizen, and not a national, of the United States upon 
full implementation of such Covenant" (to establish the 
Commonwealth of the Northern Marianas). The law expired on 
November 3, 1986, when the Northern Marianas Covenant became fully 
effective. On that date the citizens of the Northern Marianas were 
collectively naturalized as citizens of the United States, but 
section 302 of the Covenant permits individuals who act to do so to 
become nationals of the United States, instead of citizens. 
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Armed Forces Health Professions Scholarship program, at the 
time when they were neither citizens nor nationals of the 
United States (Pub. L. 98-94, 97 Stat. 661) ;2/ 


-- In 1986, in section 341 of the Compact of Free 
Association Act (Pub. L. 99-239), Congress has permitted 
citizens of the Federated States of Micronesia and of the 
Marshall Islands "to volunteer for service in the Armed Forces 
of the United States." The people of the Federated States and 
of the Marshalls are neither nationals nor citizens of the 
United States. 


In the circumstance, there seems no valid reason not to 
eliminate the citizenship requirement, and to substitute a 
nationality requirement, in all of the laws cited above 
concerning service in the armed forces. 


(b) Other sections imposing citizenship requirements. 
A number of sections of Title 10, in addition to those cited 
above pertaining to service in the armed forces, contain a 
citizenship requirement. If the sections above are amended to 
permit nationals as well as citizens of the United States to 
enlist and to serve as officers, then other sections ought to 
be similarly amended. (If, however, the term "citizen" were 
defined to include "national" throughout Titie 10, as in the 
case of the new definition for purposes of the recodified 
shipping laws (46 U.S.C. 2101(3a)), then the citizenship 
requirements in the sections cited below would also be 
expanded to include nationals. The sections of Title 10 
containing citizenship requirements that are of at least 
potential value to U.S. nationals are these: 


8/ The same qualification appears in this law as in the 1980 
law pertaining to enlistees, summarized in the preceding footnote. 


§ Not all sections of Title 10 that contain citizenship 
provisions are here listed. An effort has been made to 
discriminate between those of potential value to U.S. nationals and 
those not likely to be so. Thus, for example, the citizenship 

(continued...) 
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-- 10 U.S.C. 1486 permits the pertinent Secretary to 
provide mortuary service for a citizen of the United States 
who dies "outside the United States" (defined at 10 U.S.C. 
101(1) to mean only the States and the District of 
Columbia)--on a reimbursable basis--if such citizen was within 
any one of several categories, such as an employee of a 
humanitarian agency accredited to the armed forces, or a 
civilian performing service for the Secretary, or a person on 
duty paid from nonappropriated funds. 


-- 10 U.S.C. 2004 permits the detail of a commissioned 
officer as a student at an accredited law school only if the 
officer is "a citizen of the United States." 


-- 10 U.S.C. 2107 authorizes a program of financial 
assistance to specially selected cadets or midshipmen in the 
Reserve Officers’ Training Corps, but only if they are 
citizens of the United States. 


-- 10 U.S.C. 2107a allows the Secretary of the Army 
to provide financial assistance to Army cadets in military 
junior colleges, but only if they are citizens. 


-- 10 U.S.C. 2122 restricts the Armed Forces Health 
Professionals Scholarship Program to citizens of the United 
States. 


Conclusion: The citizenship requirements for service as either an 
officer or an enlistee in the armed forces should be expanded 
to include U.S. nationals. (But note the contrary position of 
the Defense Department, stated below.) That could be 
accomplished either by amendments to the individual sections 


§/(.. continued) 
requirement of 10 U.S.C. 2272(£)(1) is not listed. That pertains 
to competitions in the design of aircraft, aircraft parts, or 
aeronautical accessories--probably not a subject of realistic 
concern to noncitizen nationals. 


167 


Memorandum No. 10-3 


cited in part (a) of this memorandum, or by adding a 
definition that applies throughout Title 10, so that the term 
"citizen" includes "national." If the latter were done, then 
the sections cited above in part (b) of this memorandum would 
not require further attention. Otherwise, they too should be 
individually amended. 


Federal n comments: Comments were requested from the Depart- 
ment of Defense and the Department of Justice. All comments 
received have been reflected in this memorandum. As to the 
Conclusion stated above, the Department of Defense (in 
comments on this memorandum, dated September 24, 1987) states 
that it 


. . . does not agree with the recommendation 

. . to expand the citizenship requirement 
for service as an officer in the Armed Forces 
to include U.S. nationals. The present policy 
of DOD is to require that officers be U.S. 
citizens. 


As consistent with this policy, Defense points to (1) the laws 
pertaining to citizens of the Northern Marianas (discussed at 
footnotes 4 and 5 above, and the related text), permitting 
them to become officers, but only if they declared their 
intention to become U.S. citizens and not U.S. nationals; 
(2) the ease with which Samoans may become naturalized (as 
discussed at the beginning of this Memorandum No. 10-3); and 
(3) the ability of citizens of the Marshall Islands and the 
Federated States of Micronesia to enlist (but not to become 
officers) as provided for in the Compact of Free Association, 
even though they are neither U.S. citizens nor admitted to the 
U.S. for permanent residence. 


In light of these considerations, Defense further states: 


In order to make a clear distinction between 
citizenship requirements for officers and the 
absence of such requirements for enlisted 
persons, we suggest that amendments be made in 
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each of the appropriate substantive sections 
of Title 10 rather than in the definitions 
contained in section 101 of that Title. 


Memorandum No. 10-4 
March 1987 


Subject: Other laws that should be amended 
Title 10, passim 


Comment: In addition to the laws discussed in Memoranda 10-1 
through 10-3, a number of provisions of Title 10 appear to be 
potentially important enough for some or all of the 
territories to warrant their amendment to clarify or expand 
their application. They are cited and discussed below. Those 
listed do not exhaust the sections of Title 10 that either are 
inapplicable to the territories or of ambiguous application, 
but they are intended to include all that may have realistic 
future value to them. 


Discussion: 10 U.S.C. 101(3) defines (for purposes of Title 10) 
the term "possessions" to include, by name, three of the 
territories that are the subjects of this study--the Virgin 
Islands, Guam, and American Samoa--but not the fourth--the 
Northern Mariana Islands. Because the definition was enacted 
in 1956, which is prior to the effective date (January 9, 
1978) of section 502(a)(2) of the Northern Marianas Covenant, 
that section of the Covenant would generally cause the 
sections of Title 10 that use the term "possessions" to apply 
to the Northern Marianas as well. (Section 502(a)(2) extends 
to the Northern Marianas Federal laws in effect on January 9, 
1978, if such laws were then applicable to Guam and of general 
application to the several States. No section of Title 10 has 
been found that uses the term "possessions" that does not meet 
that section 502(a)(2) standard.) In the circumstances, it 
would be well to expand the definition at 10 U.S.C. 101(3) to 
include the Northern Marianas explicitly--inasmuch as those 
who use Title 10 are not always acquainted with the Covenant 
and could easily overlook its effect of extending to the 
Northern Marianas laws applicable to Guam. Such as expanded 
definition would not change existing law, in light of section 
502(a)(2) of the Covenant. 


A further reason to name the Northern Marianas as a 
"possession" in 10 U.S.C. 101(3) is to eliminate uncertainty 
arising from the section’s exclusion of any "Commonwealth." 
That is, the definition of "possession" now states that it 
includes certain named territories, "but does not include any 
Territory or Commonwealth." That definition should not now be 


170 


Memorandum No. 10-4 


read as excluding the Northern Marianas, inasmuch as it was 
enacted in 1956--well before the Northern Marianas became 
associated with the United States under the terms of the 
Covenant, and well before it chose to be known as "the 
Commonwealth of the Northern Marianas Islands." (In 1956, 
there were two Territories--Alaska and Hawaii--and one 
Commonwealth--Puerto Rico. Alaska and Hawaii are now covered 
by Title 10 as States, and Puerto Rico is referred to 
expressly, several hundred times, throughout Title 10.) The 
specific provision of the Northern Marianas Covenant 
concerning the application of Federal laws to the Northern 
Marianas, i.e., section 502, would take precedence over the 
general and earlier-enacted provision of 10 U.S.C. 101(3). 
Hence, as stated above, provisions of Title 10 applicable to 
"possessions" apply to the Northern Marianas pursuant to 
section 502(a)(2) of the Covenant. But to avoid wordy 
explanations as to how that result is reached, it would be 
wise to amend the 101(3) definition to say so explicitly. 


10 U.S.C. 312 exempts from militia duty the "judicial and 
executive officers" of the United States, the Territories, and 
Puerto Rico. (The cerm "Territories" for purposes of Title 10 
does not include the Virgin Islands, Guam, Samoa, or the 
Northern Marianas (10 U.S.C. 101(3)).) At 10 U.S.C. 311, the 
"militia" is defined to include males of 17 years or more who 
are citizens or who have declared their intention to become 
citizens, and women who are commissioned officers of the 
National Guard. While these sections pertaining to the 
militia have apparently not had any active life recently, they 
remain on the books and one (10 U.S.C. 311) was amended as 
recently as 1958. Accordingly, 10 U.S.C. 312 should be 
amended to expand the exemption for judicial and executive 
officers to include such officers in the "possessions." (Such 
an amendment, although carrying a post-1978 date, would 
include the Northern Marianas, even if it were not expressly 
added to the definition of "possession" at 10 U.S.C. 101(3), 
because it already applies generally to the States and thus 
meets the test of section 105 of the Covenant--which permits 
the Congress to legislate for the Northern Marianas without 
naming them expressly if the legislation also applies 
generally to the States.) 
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10 U.S.C. 335, by defining "State" to include Guam and the 
Virgin Islands, permits the use in those territories, as in 
the States, of the armed forces of the United States and of 
State militias to suppress insurrection (10 U.S.C. 331), to 
enforce Federal laws (10 U.S.C. 332), and to overcome 
hindrances to the execution of State and Federal laws (10 
U.S.C. 333). Because these laws were made applicable to Guam 
in 1968, they apply as well to the Northern Marianas. But it 
would be well in the interest of clarity to name the Northern 
Marianas in 10 U.S.C. 335, and to add American Samoa. 


10 U.S.C. 371-378 contain a 1981 law, amended since, that 
permits the Secretary of Defense to provide information to 
"State" law enforcement officers, to make equipment and 
services available to them for law enforcement purposes, and 
to provide training (10 U.S.C. 371-373). Given the 
definitions provided for Title 10, the term "State" means 
exactly and only that--but the assistance potentially 
available under these sections could be of great value to law 
enforcement officials in the territories as well. A 
definition of "State" for purposes of 10 U.S.C. 371-373 should 
be provided, stating that it includes the Virgin Islands, 
Guam, Samoa, and the Northern Marianas. Curiously, 10 U.S.C. 
374 already includes them all. That section permits the 
Secretary of Defense to provide assistance to Federal Agencies 
in the enforcement of the drug, immigration, and customs laws, 
and it twice refers to any "territory or possession" of the 
United States (10 U.S.C. 374(a)(3), 374(c)(1)). All four are 
thus comprehended by this provision, but not by the 
immediately preceding three sections. 


10 U.S.C. 532(b)(2)(B), pertaining to appointment in the armed 
forces of doctors of medicine, osteopathy, and dentistry, 
permits the appointment as a medical officer of a doctor of 
osteopathy only if he or she has been licensed in a State or 
the District of Columbia. The point is surely a minor one, 
but the provision should be expanded to include licensing by 
a "possession" or "territory" as well. 


10 U.S.C. 1586 provides for the rotation of civilian employees 
of the Department of Defense and of the three services between 
posts of duty "outside the United States" (i.e., beyond the 
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States and the District Columbia) and posts of duty "in the 
United States" (10 U.S.C. 1586)a)), and for their reemployment 
after such overseas duty in "a position in the United States" 
(10 U.S.C. 1586(b)). This reemployment right may be extended 
to civilian employees who are "residents of Guam, the Virgin 
Islands" or Puerto Rico "at the time of employment" (10 U.S.C. 
1586(h)), but not to residents at the time of employment of 
the Northern Marianas or Samoa. (The Northern Marianas 
Federal Laws Commission noted that this section was 
inapplicable to employees from the Northern Marianas, but, 
rather oddly, did not recommend its expansion to include them. 
(Report, pp. 257-258).) References to both the Northern 
Marianas and American Samoa should be added to 10 U.S.C. 
1586(h). 


10 U.S.C. 2141-2149 provides a program of financial assistance 
for education at the postsecondary level to enlistees in the 
armed forces, measured by their length of service. 
Institutions that they may attend while receiving that 
assistance include "a civilian college or university or a 
trade, technical, or vocational school" in the United States, 
including Guam and the Virgin Islands--and the institution 
must be accredited (10 U.S.C. 2143(c)). Both Samoa and the 
Northern Marianas have local colleges, with both being now 
accredited. In the circumstances, the definition of 
"accredited institution" at 10 U.S.C. 2143(c) should be 
expanded to include references to both Samoa and the Northern 
Marianas. 


10 U.S.C. 2391 concerns the closure of military installations, 
and authorizes the Secretary of Defense to make grants to 
"State and local governments" to adjust to the closure, if it 
will have a significant impact on the affected community. 
Assistance is also available in certain circumstances if an 
installation is to be newly established or substantially 
expanded. Among the territories, Guam alone is covered (10 
U.S.C. 2391(d)). This is appropriate at this time, for no 
other territory now has a military installation of 
consequence. But the Defense Department suggests (in comments 
dated September 24, 1987) that it would be well to amend 10 
U.S.C. 2391 
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. . . in order to encompass territories other than 
Guam. . . . [W]e would like to be able to provide 
the governments of other territories with 
assistance in the case of future installations when 
they are newly established, substantially expanded, 
or closed. Given the uncertain status of current 
U.S. base rights in these geographical areas, it is 
important for the U.S. to be able to offer this 
type of assistance if it becomes necessary to 
negotiate new base rights in territories other than 
Guam. 


Such a change in the law could, in the future, be of 
substantial benefit to the territories not now named, so 
accordingly, 10 U.S.C. 2391(d), should have the Virgin 
Islands, American Samoa, and the Northern Marianas added to 
it. 


10 U.S.C. 2576 permits the Secretary of Defense to sell to 
"State and local law enforcement and firefighting agencies" 
surplus equipment that is suitable for their use--for fair 
market value. The territorial governments could find this a 
helpful source of equipment, and they ought to be permitted to 
participate. 


10 U.S.C. 3225 and 8225 impose ceilings upon the authorized 
strengths of the Army National Guard and the Air Force 
National Guard. In each section, it is stated that the 
strength authorized "shall be allocated among the States and 
Territories, Puerto Rico, the Canal Zone, and the District of 
Columbia." Given the limited definition of "Territory" for 
purposes of Title 10 (10 U.S.C. 101(2)), the territories of 
Guam, the Virgin Islands, Samoa, and the Northern Marianas are 
not included within it. 


There are now Army and Air Force National Guard units in both 
the Virgin Islands and Guam. Existing law does not authorize 
a National Guard unit in either Samoa or the Northern 
Marianas, and because there has been no sustained interest 
evidenced in either area for a change in the law to permit the 
establishment of a unit there, no recommendation is being made 
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in this study for an amendment. (See Memorandum No. 32-1.) 
But the laws pertaining to the National Guard are unambiguous 
in their inclusion of the Virgin Islands and Guam (32 U.S.C. 
101(1)). 


Hence, while the National Guard laws in Title 32 are clear as 
to their application to two of the four territories, in no 
case do the laws in Title 10--which make frequent reference to 
the National Guard--give recognition to the existence of units 
in those territories. The matter is further discussed in 
Memorandum No. 10-5, where it is concluded that the Title 10 
references to National Guard units in the States, Territories, 
Puerto Rico, the Canal Zone, and the District of Columbia can 
and should be read to include units in the territories as 
well--except for sections 3225 and 8225. These sections, by 
requiring that the strength specified is to be divided amongst 
specified jurisdictions, leave no room for the territories. 
The sections should, thus, be amended to make reference to the 
territories, preferably by naming the Virgin Islands and Guam 
explicitly, so as to avoid creating uncertainly as to the 
current exclusion of Samoa and the Northern Marianas. 


10 U.S.C. 5148(b) provides that the Judge Advocate General of 
the Navy must be a member of the bar "of a Federal court or 
the highest court of a State or Territory." Although no 
member of a territorial bar is known now to be an active 
candidate for the job, the addition of a reference to a 
"possession" would be seemly, and could one day serve to 
accommodate a territorial lawyer. 


10 U.S.C. 7542 authorizes the Secretary of the Navy to sell 
excess clothing at nominal cost to "recognized charitable 
organizations" and to "States and subdivisions thereof" for 
distribution to the needy. "States'' for this purpose should 
be defined to include the territories. 


Conclusion: Although the sections cited above in this memorandum 


are not ones that present any immediate concerns to the 
territories, they all have potential for doing so and they 
thus ought to be expanded in the manner suggested, to include 
one or more of the territories where they do not now do so. 
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Federal agency comment: Comments were requested from _ the 
Department of Defense and the Department of Justice. The 
Department of Defense recommended the change suggested above 
to 10 U.S.C. 2391. Inasmuch as Defense did not comment 
substantively on any other of the changes in the law suggested 
in this Memorandum No. 10-4, it seems reasonable to infer that 
it would not object to any of them. 
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March 1987 
Subject: Laws Warranting Comment 
Title 10, passim 
Comment: Various laws in Title 10 are of particular interest to 


one or more of the territories, either because it might appear 
that they ought to be amended to take account of the 
territories, or because one or more of the territories may 
appear to be excluded from them. Such laws, none of which 
appear to require amendment, are discussed below. 


Discussion: 


-- Laws pertaining to the National Guard: For purposes of 
Title 10, the term "Army National Guard" and "Air Force 
National Guard" mean the organized militias "of the several 
States and Territories, Puerto Rico, the Canal Zone, and the 
District of Columbia" when they are, among other things, 
Federally recognized (10 U.S.C. 101, (10), (12)). Many 
sections of Title 10--in Part A (General Military Law), Part 
B (the Army), and Part D (the Air Force)--make reference to 
the National Guard, and in almost every instance the 
geographic areas referred to in the definitions quoted above 
are repeated.’/ Given the definitions provided for purposes 


VY the terms "State," "Territory", and "Puerto Rico: appear in 
the following sections of Title 10 that pertain to the National 
Guard: 672(b) and (d), 3015(a), 3259, 3352(a), 3390(a), 3500, 


3845, 3851, 4301(c), 8259, 8352, 8500, 8501, and 9301(c). In 
addition, there are frequent references to the adjutant general and 
the assistant adjutant general in a "State", "Territory," or 


"Puerto Rico" (see 10 U.S.C. 281 and sections cited therein.) 


Occasionally, the term "territory" is substituted for "Territory" 
(10 U.S.C. 771a(c), 3848(c)(1)), but this in itself is not helpful 
for immediate purposes, inasmuch as the term is not defined; and 
since the existing "territories" are largely expressly defined for 
purposes of Title 10 as "possessions" (10 U.S.C. 101(3)), the lower 
case "territories" is at best confusing and at worst misleading. 


(continued...) 
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of Title 10, all such sections on their face exclude the 
territories of the Virgin Islands and Guam. 


Yet, Army and Air National Guard units are authorized for 
those two territories. As stated in Memorandum No. 10-4, and 
at greater length in Memorandum No. 32-1, the laws contained 
in the National Guard Title of the Code are explicit as to 
their application to the Virgin Islands and Guam, in light of 
the definition provided at 32 U.S.C. 101(1): 


"Perritory" means any Territory organized 
after this title is enacted, so long as it 
remains a Territory. However, for purposes of 
this title and other laws relating to the 
militia, the National Guard, the Army National 
Guard of the United States, and the Air 
National Guard of the United States, 
"~Perritory" includes Guam and Virgin Islands. 


The National Guard constitutes part of the militia (10 U.S.C. 
311(b)(1)). In the circumstances, since the Title 32 
definition provides that "laws relating to the militia" 
include Guam and the Virgin Islands, it follows that laws 
relating to the National Guard, in both Title 32 and Title 10, 
also include Guam and the Virgin Islands. For that reason it 
does not appear necessary to expand the current and numerous 
references in Title 10, as it relates to the National Guard, 
to include more than the existing "State", "Territory," and 
"Puerto Rico" language. Guam and the Virgin Islands are, in 
effect, "Territories" for purposes of those sections of Title 
10. 


It has been suggested, however, in Memorandum No. 10-4, that 
the sections that impose ceilings upon the authorized 
strengths of the Army and Air Force National Guard ought to be 


V(...continued) 


In one section there is internal warfare. Section 3851 refers to 
both "Territory" and "territory" in its several subsections. 
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amended, lest there be uncertainty as to whether the numbers 
stated include or exclude units in those two territories (10 
| U.S.C. 3225, 8225). 


-- 10 U.S.C. 351 permits the President to arm ships and 
aircraft during wartime, or when "the security of the United 
States is threatened", or when there is danger of foreign 
physical force "against the United States, its citizens, the 
property of its citizens, or their commercial interests". 
Given the subject matter of the section, the term "United 
States" doubtless means the U.S. in a political sense (not in 
the restricted geographic sense of 10 U.S.C. 101(1), where it 
includes only the States and the District), and when so used, 
| it should include all the offshore areas under United States 
sovereignty. And there are a sufficient number of U.S. 
| citizens in American Samoa so that that phrase would apply to 
it--in the event of a threatening foreign physical force. 
Hence, the section includes the territories. 


-- 10 U.S.C. 973 generally bars officers of the armed forces, 
including retired and reserve officers on active duty, from 
holding a civil office in the Government of the United States 
or in the government of a State, a "territory", or a 
"possession" (10 U.S.C. 973 (b)(3)). The key provision was 
enacted originally in 1968, so the governments of the 
territories that are the subjects of this study are all 
comprehended. 


-- 10 U.S.C. 2687 along with 10 U.S.C. 2391 (discussed in 
Memorandum No. 10-4), also concerns the closure of military 
installations, as well as the "realignment" of an installation 
if the number of civilian employees is substantially reduced. 
Military installations in the Virgin Islands and American 
Samoa are included as a result of a 1985 amendment to the 
section (10 U.S.C. 2687(e)(1)), but Guam was included in the 
original enactment in 1977, and it continues to be included, 
so the Northern Marianas are also covered by operation of 
section 502(a)(2) of the Covenant. The section provides a 
notification procedure for the closure of a military 
installation involving at least 300 civilian employees, so 
only Guam could be realistically affected at this time. 
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-- 10 U.S.C. 2231-2239 provide for Federal contributions 
toward the construction costs of armories and other facilities 
for the training of resexves, for their joint Federal-State 
use, and for transfer of title to them to the States. The 
term "State" was defined in 1982 to include "each territory 
and possession of the United States" (10 U.S.C. 2232(1)). 
Because the effect of the definition is to accord the same 
treatment to territories and States, the Northern Marianas is 
covered pursuant to section 105 of the Covenant. The other 
territories are, of course, also covered by the provision. 


-- 10 U.S.C. 4621, 7601, and 9621 authorize the establishment 
and operation of military stores (often called post exchanges, 
commissaries, or ships’ stores). The sections are parallel, 
and in each instance the pertinent Secretary (of the Army, 
Navy, and Air Force). is authorized to establish stores at 
military installations to sell goods to the military and "to 
such civilian officers and employees of the United States, and 
such other person, as he considers proper" if the military 
installation is "outside the United States"--i.e., beyond the 
States and the District of Columbia (10 U.S.C. 101(1)). But 
the Secretary may provide for sales to such civilian officers 
and employees and to such other persons at stores "inside the 
United States" only if he determines 


that it is impracticable for those civilian 
officers, employees, and persons to obtain 
those stores [i.e., items for sale] from 
private agencies without impairing the 
efficient operation of military activities. 
[And] sales to officers and employees inside 
the United States may be made only to those 
residing within military installations. (10 
U.S.C. 4621(h), 9621(h). The companion 
section, 10 U.S.C. 7601(b), contains 
immaterial differences.) 


The effect of the foregoing provisions is to permit military 
stores in the Virgin Islands, Guam, Samoa, and the Northern 
Marianas, with such stores selling to civilian buyers not 
residing on military reservations, and without a Secretarial 
determination as to the availability of goods from private, 
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commercial sources. Differently stated, as suggested by the 
Navy (in Defense Department comments dated September 24, 
1987), a determination that goods sold in military stores are 
"not available from private commercial sources . . . is needed 
only for the establishment of military stores which sell to 
civilians inside the United States" (excluding the 
territories), "and not for stores located in" the Virgin 
Islands, Guam, Samoa, and the Northern Marianas. Thus, if a 
military store is located in a territory, it may under 
existing law and regulations sell to civilians--and no 
Secretarial determination as to the availability or 
nonavailability of private, commercial sources is necessary. 


Guam alone at this time has a military store--the Post 
Exchange--and it has given rise to many complaints over many 
years from local merchants, who resent the competition. 
Because the authority granted to the Secretaries under the 
cited sections to establish military stores in the first place 
is permissive, a Federal law is not required to terminate the 
Guam Post Exchange. That could be done by administrative 
action within the Navy, were the Navy to be persuaded that the 
Post Exchange is unnecessary to its mission.2/ Unquestion- 
ably, that would be very hard to do. 


The complaints of Guam’s merchants, however, appear to be 
susceptible to remedy by another, and lesser, administrative 


2/ In its comments of September 24, 1987, Defense states that 


+ . the Navy ... noted a "lack of 
appreciation" on the part of [the Department 
of the Interior] for the fact that military 
stores are a routine and important part of 
Service life. 


The issue would seem not to be the importance of military stores to 
Service life--which ought readily to be conceded--but instead the 
availability of military stores to nonmilitary buyers, who might 
otherwise be expected to purchase in the local, private market. 
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action. Each of the key sections provides that the pertinent 
Secretary 


may, by regulation, provide for the 
procurement and sale of stores designated by 
him to such civilian officers and employees of 
the United States, and such other persons, as 
he considers proper - 


(1) at military installations 
outside the United States 
se « (70 USL. 4621(h), 
7601(b), 9621(h).) 


If the Secretary "may" take that action, he obviously has 
discretion to refrain from doing so. Accordingly, the 
pertinent Secretary could, by regulation, exclude from those 
authorized to make purchases at the Guam Post Exchange those 
"civilian officers and employees of the United States, and 
such other persons" as are now authorized to do so--in whole 
or in part. And in doing so, such Secretary might reasonably 
and properly apply the standard set forth in the law for 
military stores "inside" the United States, i.e., that it is 
not "impracticable" for such civilians to obtain supplies from 
private, commercial sources. 


Such an action would, in effect, accord to Guam’s merchants 
the same treatment as is accorded by law to merchants within 
the States. Guam’s current economy, and particularly its 
service sector, are in most material ways comparable to those 
of mainland communities--and the action would thus have equity 
in its favor. It cannot be supposed that such an 
administrative action could quickly or easily be achieved, but 
inasmuch as ‘the purpose of this study is to identify Federal 
laws that require change to meet territorial needs, and 
inasmuch as Guam’s need on this subject could be met by 
administrative action without a change in the law, no 
recommendation is here made for any statutory change. 
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-- 10 U.S.C. 4747 permits the transportation to Guam, to 
"residents and mercantile firms of Guam," of merchandise 
consigned to them and produced in the United States (including 
its Territories, Commonwealths, and possessions), and of 
Passengers--on a space-available basis on Army vessels or on 
vessels operated by any transport agency of the Department of 
Defense. The section is derived from laws enacted in 1907 and 
1911. Because this transportation privilege would constitute 
one of the "federal services . . . to Guam" to which section 
501(a)(1) of the Covenant refers, the Northern Marianas would 
also be entitled to the benefits of this section. The 
Northern Marianas Federal Laws Commission so concluded, 
although it noted that few military vessels visit the Northern 
Marianas so the section is "of little immediate importance" 
(Report, p. 259). 


-- 10 U.S.C. 7308 permits the Secretary of the Navy to donate 
any obsolete, condemned, or captured vessel to "any State, 
Territory, Commonwealth, or possession of the United States." 
The provision dates from 1956, so section 502(a)(2) of the 
Covenant serves to extend it to the Northern Marianas. It 
applies as well as to the Virgin Islands, Guam, and Samoa. 


-- 10 U.S.C. 9441 concerns the Civil Air Patrol, defined as a 
"volunteer civilian auxiliary of the Air Force" (10 U.S.C. 
9441(a)). The Secretary of the Air Force is authorized to 
provide extensive assistance to the Civil Air Patrol, and 
among other things, he may supply liaison offices of the Air 
Force "at the National, State, and Territorial headquarters" 
of the Civil Air Patrol, and he may detail Air Force personnel 
to such liaison offices (10 U.S.C. 9441({b)(4), (5)). The 
Civil Air Patrol, under its 1946 charter, is authorized to 
| function in the "States and Territories" (36 U.S.C. 205). 
That term probably includes the territories involved in this 
study. It has been so construed with respect to other 
Federally-chartered patriotic societies and private 
corporations that were the subject of acts cf Congress passed 
before or at about that time. (See Memorandum No. 36-1) 
Accordingly, it seems probable that the Civil Air Patrol may 
function in the territories (including the Northern Marianas), 
and that the term "Territories" in the Air Force laws on that 
subject includes the "territories". 
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Conclusion: The laws contained in Title 10 that are discussed in 
this memorandum require no amendment to meet the needs of the 
territories. 


FE ral mm : Comments were requested from the Depart- 
ment of Justice and the Department of Defense. All comments 
received are reflected above. 
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* Contains matters of particular interest to the territories, but 
no legislative recommendations. 


Memorandum 11:+4U~.S.C. 
Number Subject sections 
11-1 * Bankruptcy 101-1330 


Memorandum No. 11-1 
October 1982 
Revised December 1990 


Sul ct: Title 11 of the United States Code 
Bankruptcy (11 U.S.C. 101-1330) 


Purpose: To provide a remedy for the creditors of a bankrupt, 
relief and rehabilitation for the bankrupt himself, and 
machinery for the administration of the bankruptcy laws. 


Territorial li ion: The bankruptcy laws apply to the Virgin 
Islands, Guam, and the Northern Marianas. They do not apply 
to American Samoa. 


Recommendation: The bankruptcy laws require no modification to 
meet the needs of the territories. 


Discussion: 
The bankruptcy laws in general: The function of the 


bankruptcy laws is stated with appealing clarity and 
succinctness in the 1985 Report of the Northern Marianas 
Commission of Federal Laws, and is repeated here: 


Bankruptcy laws cover both voluntary 
and involuntary bankruptcy, and 
provide generally for the annulment of 
the bankrupt’s debts in exchange for 
distribution of most of the bankrupt’s 
property to his or her creditors. The 
bankrupt gains relief from the burden 
of debt that, no matter how hard he or 
she labors, cannot be liquidated. The 
creditors are each assured a fair 
share of whatever assets the bankrupt 
can use to pay the debts. Society in 
general benefits because the 
bankrupt’s incentive to participate in 
productive activity is restored and 
because disputes among creditors 
seeking first satisfaction from the 
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bankrupt’s inadequate assets are 
minimized. (p. 260) 


The United States Constitution deals expressly with bankruptcy 
laws, providing in Article I, section 8, that the Congress has 
power-- 


To establish . . . uniform Laws on the 
subject of Bankruptcies throughout the 
United States. 


Thus, if a Federal bankruptcy law is in effect, no State or 
other political entity that is part of "the United States" for 
purposes of the above provision can enact its own conflicting 
bankruptcy law, because the Constitutional provision requires 
that bankruptcy laws be the same "throughout the United 
States." 


During much of the 19th century there was no Federal 
bankruptcy law in effect, the Congress having on several 
occasions enacted such a law, but having in each case repealed 
it a few years later. In the absence of a Federal law, the 
Supreme Court ruled that the States were free to enact their 
own bankruptcy laws (Sturges v. Crowninshield, 17 U.S. 122, 
199 (1819)); and the enactment subsequently of a Federal 
bankruptcy law has the effect of suspending State laws in 
conflict with it (Butler _v. Goreley, 146 U.S. 303, 314 
(1892)). 


The Congress enacted a full bankruptcy law in 1898, 
revised it comprehensively in 1938, and revised it again in 
1978. The 1978 revision (Public Law 95-598, 92 Stat. 2549) 
also enacted the bankruptcy law contained in Title 11 of the 
U.S. Code as positive law. Title 11 has since been further 
amended. 


Geographical application of the bankruptcy laws: Amendments to 
Title 11 that were enacted since 1978 make clear that the 
Federal bankruptcy laws apply to the Virgin Islands, Guam, and 
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the Northern Marianas. (There had earlier been some question 
about the inclusion of the Northern Marianas, but that 
question was eliminated by the 1984 amendments. ) These 
amendments define "United States," when used in a geographical 
sence, to include-- 


all locations where the judicial 
jurisdiction of the United States 
extends, including territories and 
possessions of the United States. (11 
U.S.C. 101(51) 


A "debtor" who may take advantage of the bankruptcy laws is 
one who-- 


resides or has a domicile, a place of 
business, or property in the United 
States, or a municipality. ... (11 
U.S.C. 109(a)) 


Additionally, the 1984 amendments provide that-- 


The judges of the district courts for 
the territories shall serve as the 
bankruptcy judges for such courts. 
(28 U.S.C. 152(a)(4)) 


The Federal District Courts in the Virgin Islands, Guam, and 
the Northern Marianas expressly have the jurisdiction of "a 
bankruptcy court of the United States" (48 U.S.C. 1612(a), 
1424(b), and 1694a(a), respectively). Those three arz2as, 
thus, are within the scope of Title 11. 


Inapplication to American Samoa: Because Samoa is not within the 
Federal judicial system (see Memorandun No. 28-1), and because 
the Federal courts are the instruments for the administration 
and enforcement of the Federal bankruptcy laws, those laws do 
not apply to Samoa. Under the Judicial Code, the Federal 
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district courts have (with exceptions not now relevant) 
“original and exclusive jurisdiction of all cases under title 
11" (28 U.S.C. 1334(a)). The Office of the Legislative 
Counsel in samoa inquired in 1985 as to the authority of Samoa 
to enact its own bankruptcy law, and in reply the Solicitor’s 
Office of the Department of the Interior advised that Samoa 
did have such authority. The Sturges and Butler decisions 
mentioned above were, among others, cited as authority. It 
may be surmised that Samoa would prefer its own law to the 
Federal bankruptcy law; it has, in any event, not been heard 
to suggest otherwise. Because the extension of the Federal 
law to Samoa would probably entail Federal judicial 
jurisdiction there--a subject of continuing contention in 
Samoa--it would not now be appropriate to recommend any change 
in Samoa’s current exclusion from the Federal bankruptcy laws. 


Modifications to meet territorial needs: A section-by-section 
examinetion of the provisions of Title 11 for the purpose of 
discovering any provisions that might create unusual problems 
in the territories, may in the circumstances seem valueless, 
in light of the uniformity requirement of Article I, Section 
8, of the Constitution. If such troublesome provisions were 
found to exist, there is a question as to the extent to which 
the Congress could adjust them in order to meet particular 
needs in particular territories. The bankruptcy law would not 
then be "uniform." At the same time, the Congress’ Article IV 
power with respect to the territories might be sufficient to 
support deviations for the benefit of a territory or 
territories. The question is untested. The policy preference 
would probably be in favor of uniformity and against 
deviations, given the Constitution’s wording and a disposition 
to avoid forum-shopping, but this is by no means certain.! 


Y The Northern Marianas Commission of Federal Laws expressed 
confidence in the power of Congress under the Territorial Clause to 
modify the Federal bankruptcy laws for the Northern Marianas. Its 
1985 report stated (at page 262)-- 


While the United States Constitution requires 

a uniform Federal law of bankruptcy, Congress 

has the power under the territorial clause, 
(continued...) 
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In any event, Title 11 has been examined in an effort 
to discover Federal statutory provisions that could create 
difficulties in the territories, and no such provisions appear 
to exist. Further, there is no record of territorial 
complaints having been made or of unusual problems under the 
bankruptcy laws having been identified in or by the 
territories. The reasonable inference is that the territories 
to which Title 11 applies are content with the bankruptcy law 
at this time. 


Conclusion: The application of the Federal bankruptcy laws to the 
Virgin Islands, Guam, and the Northern Marianas, and their 
inapplication to American Samoa, require no modification. 


Federal agency comments: The 1982 version of this memorandum was 
the subject of comments from both the Justice Department and 
the Administrative Office of the U.S. Courts, which provides 
administrative assistance to U.S. district courts. All 
comments received were reflected in a revised version at that 
time. Various uncertainties in the law in 1982 and discussed 
in that earlier memorandum have been eliminated by later 
statutory amendments, as reflected above, and it has not 
seemed necessary to invite further comments from those sources 
on this 1990 memorandum. 


V(...continued) 
Article Iv, Section 3, Clause 2, of the 
Constitution, to permit deviation from the 
rule of uniformity for the Northern Mariana 
Islands. 


But the Commission recommended no modifications, and it also 
recommended against a local bankruptcy law for the Northern 
Marianas to replace the Federal law, on the ground that its 
development would require "a large allocation of the limited 
resources of the Islands." 


190 


(**) 


Title 12 - BANKS AND BANKING 


Contains nothing of substantial interest to the territories or 
the Trust Territory. 


Contains matters of particular interest to the territories and 
the Trust Territory, but no legislative recommendations. 


Contains recommendations for changes in the law. 


Contains recommendations for changes in the law, but the need 
for them is not urgent. 


- The Comptroller of the Currency 


(**) National Banks 


* The Federal Reserve System 
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Memorandum No. 12-1 
April 1983 


Subject: The Comptroller of the Currency 
Title 12, Chapter 1 (12 U.S.C. 1-14) 


Comment: The statutes considered herein present no problems of 
consequence to the territories or the Trust Territory. 


Discussion: The laws codified in Chapter 1, most of which date 
from the 19th century, create the office of the Comptroller of 
the Currency and provide for its organization within the 
Department of the Treasury. The Comptroller is charged with 
the issuance and regulation of a national currency, and with 
the supervision of national banks. A reference to banks 
“organized under the laws of the several States and 
Territories" (formerly 12 U.S.C. 14)--a subject that was 
required to be included in the Comptroller's annual report to 
the Congress--was repealed in 1946, thereby eliminating the 
only geographically-limiting language in the Chapter. 
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April 1983 


Subject: National Banks 
Title 12, Chapter 2 (12 U.S.C. 21-215b) 


Purpose: To provide for the organization of national banks and for 
their administration by the Comptroller of the Currency. 


Territorial application: In general the laws pertaining to 
national banks apply to the territories--to American Samoa, 
Guam, the Northern Marianas, and the Virgin Islands. With 
limited exceptions described below, they do not apply to the 
Trust Territory. Some few provisions of these laws apply 
differently in the territories than in the States, and one 
requirement, for U.S. citizenship could become troublesome in 
American Samoa. 


Recommendation: Unless facts emerge to show that real problems 
exist because of the provisions of the national banking laws 
that apply differently in the territories than in the States, 
it would appear that the laws herein considered do not require 
modification to meet the needs of the territories. When a 
convenient legislative vehicle is at hand, however, the 
Provisions of these laws that accord distinctive treatment to 
the territories should be amended to remove the 
distinctiveness, unless it is shown that there is a rational 
basis for the different treatment. No such basis is now 
apparent. 


Discussion: 


The substance of Title 12, Chapter 2: This chapter 
contains the National Bank Act, approved June 3, 1864, and 
associated, later-enacted statutes. A surprisingly large part 
of that 1864 Act has been unamended, or only slightly amended, 
since enactment over 100 years ago--this because, informal 
advice from the Treasury suggests, the banking laws are 
unusually controversial and changes in them are hard to 
effect. The purposes of these statutes are to prescribe the 
procedure for the creation of national banking associations; 
to set out their powers, responsibilities, and limitations; to 
describe the authority of the Comptroller of the Currency with 
respect to national banks; and to define the procedure for 
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their voluntary dissolution and for the appointment of a 
receiver. Also included among these statutes is the Bank 
Conservation Act, approved March 9, 1933 (12 U.S.C. 201 et 
seq.), which appears to constitute the first Act of the New 
Deal (P.L. 1, 73d Cong.), and which permits the Comptroller of 
the Currency to appoint conservators instead of receivers for 
closed banks that might successfully reopen for business. 


Territorial application generally: In 1932 the Congress 
provided expressly that the "National Bank Act, and all other 
Acts of Congress relating to national banks, shall, insofar as 
not locally inapplicable, apply to the Virgin Islands" (12 
U.S.C. 40). In light of that specific extension, the Guam 
Commission in 1951 concluded that similar legislation would be 
desirable for Guam--although the Commission's staff speculated 
that court decisions were probably sufficient to reach that 
result--and that conclusion was implemented in the Guam 
Omnibus Act in 1956 (12 U.S.C. 41). 


Subsequently, as part of what appears to be essentially 
an omnibus cleanup statute enacted in 1959, the Congress 
provided that the "provisions of all Acts of Congress relating 
to national banks shall apply in. . . the several Territories 
and possessions of the United States..." (12 U.S.C. 42). 
Samoa was thus comprehended. 


The banking laws apply to the Northern Marianas on any of 
three theories: (1) the 1959 statute just cited; (2) section 
502(a)(1) of the Northern Marianas Covenant, which provides 
for the application to the Northern Marianas of "the federal 
banking laws as they apply to Guam"; and (3) section 502(a) (2) 
of the Covenant, which provides that laws applicable to Guam 
that are of general application to the States also apply to 
the Northern Marianas. 


With exceptions hereinafter noted, there is no language 
in the banking laws extending them beyond the United States 
and its territories, so these laws do not apply to the Trust 
Territory, but they do apply to the Trust Territory branches 
of U.S.-based banks. 
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Because the statutes collected in Chapter 2 have been 
enacted over a period in excess of 100 years, they inevitably 
contain different words to describe their geographical 
application, e.g., 


-- "State, Territory, or District," 12 U.S.C. 22; 
-- "State," unadorned, 12 U.S.C. ‘25a, 33, 62, 92a; 
-- "district or Territorial court," 12 U.S.C. 93, 94; 


-- "district or territorial court," 12 U.S.C. 195. 


All the foregoing references, and others like them when 
further language of limitation does not appear, can properly 
be viewed as including the current territories, in light of 
the extension statutes discussed above (12 U.S.C. 40, 41, 42, 
and the Northern Marianas Covenant). 


Some recently enacted banking laws here codified contain 
clear and expansive language as to their application: 


~- A bank holiday law, enacted in 1980, applies to "the 
Northern Mariana Islands, Guam, the Virgin Islands, 
American Samoa, the Trust Territory of the Pacific 
Islands, or any other territory or possession of the 
United States" (12 U.S.C. 95(b)(2)); 


-- A 1977 law pertaining to currency restrictions imposed 
by the President in time of war or national emergency 
applies to "any place subject to the jurisdiction" of the 
United States (12 U.S.c. 95(b)(2)), thereby including the 
Trust Territory. 


The degree of specificity displayed by these 1977 and 1980 
laws might be viewed as casting doubt upon the application to 
the territories of earlier, less specific statutes. But it 
seems reasonable to conclude instead that it simply shows 
increased Congressional awareness of the U.S. off-shore areas, 
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an increased awareness that is evidenced in most other 
legislative subjects as well. 


Different treatment for the territories: In four 
particulars, the laws here considered distinguish between 
national banks in the States and those in the territories: 


(1) Under Paragraph "Seventh" of 12 U.S.C. 24, the 
Comptroller of the Currency is authorized to impose 
limitations upon the purchases of securities by banks, but the 
limitations "shall not apply to . . . general obligations of 
any State or any political subdivision thereof.'"' There is no 
parallel provision for the territories. 


(2) Under 12 U.S.C. 85, national bank branches that are 
located in territories cannot charge interest at a rate 
greater than is permitted by local law, while those in the 
States are rermitted to charge a fluctuating rate (i.e., "y 
percentum in excess of the discount rate on ninety-day 
commercial paper in effect at the Federal reserve bank in the 
Federal reserve district where the bank is located"), and such 
a rate can be greater than what local law allows. 


(3) Under 12 U.S.C. 143 and 144, banks in the territories 
that are not members of the Federal Reserve System are subject 
to different and higher reserve requirements than those in the 
States: the requirement in the States ranges from 3% to 13% 
(12 U.S.C. 142, 462), while that in the territories is 15% (12 
u.s.c. 143). 


y Curiously, 12 U.S.C. 144 was amended by the Alaska Omnibus 


Act in 1959, following Alaskan Statehood, to eliminate reference to 
"Alaska". The explanation offered by the Senate Interior Committee 
was as follows: 


Section 7 relates to the reserve balance 

required of national banks that are not 

members of the Federal Reserve system and that 
(continued...) 
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(4) Under 12 U.S.C. 214 and 214a, national banks in 
American Samoa, Guam, and the Northern Marianas may not be 
converted into, or consolidated or merged with, State banks; 
and under 12 U.S.C. 215 and 215b, banks organized under local 
law in those territories cannot be consolidated with or merged 
into, a national bank. This results from the definition, 
applicable to those sections only, by which Puerto Rico and 
the Virgin Islands (plus "Territories") alone are defined as 
"States." (12 U.S.C. 214(a), 215b(2)). 


Citizenship: One section only of this chapter refers to 
citizenship. Under 12 U.S.C. 72, a director of a national 
bank must be a "citizen of the United States", a requirement 
that most Samoans could not meet. 


V(.. continued) 

are located in Alaska or outside the 
continental United States. Because section 19 
of the Alaska Statehood Act requires that all 
national banks in Alaska be members of the 
Federal Reserve system, section 5192 of the 
Revised Statutes no longer has application to 
Alaska, and this section of the proposed bill 
would thus eliminate the reference to it. 
(1959 U.S. Code Cong. and Admin. News 1685). 


But 12 U.S.C. 143, containing the same geographical language, was 
not similarly amended, either in 1959 or later. And although each 
speaks of banks "outside the continental United States", neither 
section was amended to accommodate Hawaii’s admission. Hawaii's 
Statehood Act, like Alaska’s, requires national banks to be members 
of the Federal Reserve System, so the point is probably academic. 
In any event, the legisiztive history of both the Alaska and the 
Hawaii Omnibus Acts casts no light on the reason for this apparent 
oversight, and since the principal draftsman of those two omnibus 
bills is also the draftsman of the instant memorandum, and since 
she cannot now remember anything about this oddity (of overlooking 
12 U.S.C. 143 for Alaska, and both 143 and 144 for Hawaii), the 
explanation is likely to remain forever unknown. 
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Conclusion: The National Bank Act and the associated laws here 
considered contain a few provisions, identified above, that 
could be regarded as undesirable from the standpoint of the 
territories. There is no evidence, however, that any of those 
provisions has yet been’ genuinely hurtful, or even 
inconvenient, in the territories, and until such evidence 
comes to light, there seems no urgency in initiating 
legislative changes. 


Federal agency comments: Comments on this memorandum were invited 
from the Departments of the Treasury and Justice. All 


comments received have been reflected above. 
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Memorandum No. 12-3 
May 1983 
Revised February 1984 


Subject: The Federal Reserve System 
Title 12, Chapter 3 (12 U.S.C. 221-522) 


Purpose: To create the Federal Reserve System and its Board of 
Governors, to provide for membership by national and State 
banks in the system, and to outline how the System operates to 
execute national monetary policy. 


Territorial application: Banks in the territories may become, but 
are not required to become, members of the Federal Reserve 
System. In a few instances the laws here codified apply 
differently to banks in the territories than to those in the 
States, but in no instance is such different treatment 
disadvantageous to the territories. These laws have no 
application to the Trust Territory. 


Recommendation: Because the manner in which these laws apply to 
the territories may be helpful to the territories, and in any 
event appears not to be hurtful to them, no amendments to 
these laws are needed to meet territorial requirements. 


Discussion: 


Substance: The Federal Reserve Act of 1913 created the 
United States’ central bank, the Federal Reserve System, and 
charged it with responsibility for U.S. credit and monetary 
affairs. The Federal Reserve Board of Governors establishes 
credit and monetary policies and implements those policies 
through Federal Reserve banks (of which there are 12), 25 
branches of those banks, and other banks that become members 
of the Federal Reserve System. The Board can, among many 
other things, fix reserve requirements for depository 
institutions (banks, savings and loan associations, and credit 
unions). It also is responsible for issuance of Federal 
Reserve notes, which constitute over 99% of U.S. currency in 
circulation. All national banks within the States and the 
District of Columbia must be members of the Federal Reserve 
System (12 U.S.C. 222). Banks organized under State law may, 
with the approval of the Board of Governors, become members of 
the System (12 U.S.C. 321). 
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The territories: The existence of the territories is 
recognized in a section of the 1913 Federal Reserve Act that 
permits national banks and banks organized under local law 
(i.e., under the laws of a "dependency or insular possession") 
to remain outside of the Federal Reserve System (12 U.S.C. 
466). Such banks may, however, become members if the Board of 
Governors consents, in which event they must "take stock, 
maintain reserves, and be subject to all the other provisions" 
of the Federal Reserve Act (12 U.S.C. 466). The Federal 
Reserve reports informally that State bank applicants are 
usually admitted to the System, with the likeliest reason for 
the rare rejection being low capitalization. It seems 
probable that the same result would occur if a bank chartered 
under territorial law were to apply for membership. But such 
applications are not likely hereafter to be numerous. A 
member of the Legal Division of the Federal Reserve suggests 
that the enactment of the Monetary Control Act of 1980 (Public 
Law 96-221) reduces substantially the attraction of membership 
in the System, because by that law reserve requirements are 
equalized for all depository institutions eligible for Federal 
Deposit Insurance, whether they be Federal Reserve members or 
not. 


The section codified at 12 U.S.C. 466 applied, as 
originally enacted, to banks organized under either Federal or 
local law and "located in Alaska or in a dependency or insular 
possession or any part of the United States outside the 
continental United States." As noted elsewhere (Memorandum 
No. 12-2), the Alaska Statehood Act required national banks in 
the Territory of Alaska to become members of the Federal 
Reserve System (72 Stat. 339, 350), as did the Hawaii 
Statehood Act soon after (73 Stat. 4, 12), and the Federal 
Reserve Act itself so provides (12 U.S.C. 222). 


In any event, while there is no definition of "State" 
within the Federal Reserve Act, none is needed, for the term 
means what it says and no more. The reference to "dependency 
or insular possession" in 12 U.S.C. 466 means that the 
territories of American Samoa, Guam, the Northern Marianas, 
and the Virgin Islands are covered as such by that section, 
and not as a result of a generous definition of "State." 
Other references, such as one to "Territory, District, or 
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possession" in 12 U.S.C. 371a, support this conclusion. 
Additionally, 12 U.S.C. 221 defines the term "continental 
United States" in the Federal Reserve Act to include all of 
the "States" and the District, thereby, of course, including 
Alaska and Hawaii, but as clearly excluding other 
noncontinental areas. 


Different treatment: In four instances, provisions of 
the laws here codified result in different treatment for the 
territories: 


(1) Under 12 U.S.C. 355(1), a Federal Reserve bank is 
empowered to buy and sell certain obligations of national, 
State, and local governments. The obligations referred to are 
bonds maturing in not more than 6 months "issued in 
anticipation of the collection of taxes or in anticipation of 
the receipt of assured revenues by any State ... in the 
continental United States . .. ." Such bonds issued by the 
territories would thus not be included. None of the current 
territories, however, has ever issued short-term bonds of the 
sort here described, nor are they likely to do so in the 
foreseeable future. Their financing problems are such that 
these kinds of bonds would be of little material aid. 


(2) Under 12 U.S.C. 371a, the payment of interest by 
member banks on their demand deposits is in general barred, 
but the bar does not apply to deposits payable only at an 
office of such bank "located outside of the States of the 
United States and the District of Columbia." 


(3) Similarly, 12 U.S.C. 371b permits the Board of 
Governors to prescribe certain regulations pertaining to the 
payment of interest by member banks on time deposits and 
savings deposits, but such regulations do not apply to 
deposits "payable only at an office of a member bank located 
outside of the States . . . and the District of Columbia." 


(4) Under 12 U.S.C.  461(b)(6), certain reserve 
requirements do not apply to deposits payable only outside the 
States and the District. 
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None of the foregoing is hurtful to the 
territories, possibly excepting the first, but then only 
potentially. If the potential were to become real, or if a 
convenient legislative vehicle turns up, then an amendment to 
include short-term bonds issued by the territories would be in 
order. 


One further statutory provision here codified 
makes reference to "Territory," and in so doing raises a 
question as to its application to the "territories." A 1933 
law, codified at 12 U.S.C. 378, and popularly known as the 
Glass-Steagall Act or as the Banking Act of 1933, is designed 
to separate the business of commercial banking from the 
business of buying and selling securities. It refers to the 
laws or practices of “any State, Territory, or District." 
Under the reasoning of Puerto Rico v. Shell Oil Co., 302 U.S. 
253 (1937), that phrase almost certainly in this instance 
includes the territories’ because the Congress could not be 
expected to be less stringent on this subject in areas where 
it has plenary power than in the States where its power is 
limited, so its intent was almost certainly to comprehend all 
such areas. 


¥Y This conclusion is fortified by a statutory oddity that is 
also a minor (very minor) mystery. When enacted in 1933, the 
statute appearing at 12 U.S.C. 378(a)(2) contained references to 
"State, Territory, or the District" in three places, denominated 
(A), (B), and (C). In 1978, the words of (B) were amended to add 
a reference (not currently material) to the laws of the United 
States, and the above-quoted phrase was at that time changed to 
"State, territory, or District" (P.L. 95-369), with the second term 
thus surely comprehending the four territories here involved. The 
readily available legislative history does not explain the 
introduction of the lower case "t" (1978 U.S. Code Cong. and Admin. 
News 1421). But at a guess, as the amendment moved in the late 
70’s through the legislative process, some well-placed person on 
the Hill, being mindful of the Tv. t distinction in the 
terrdtontes: got the term decapitalized for a little piece of the 
aw. 
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The Staff of the Northern Marianas Commission 
concluded that the bank examination laws (12 U.S.C. 481-486) 
apply to the Northern Marianas Islands because they derive 
originally from the National Bank Act which applies to Guam 
and thus to the Northern Marianas as well. The conciusion 
seems inescapably correct, and on the basis of the reasoning 
set out in Memorandum 12-2 on the National Bank Act, the 
examination laws apply to Samoa and the Virgin Islands as 
well--but in all cases they relate only to national banks. 


Conclusion: Chapter 3 of Title 12, pertaining to the Federal 
Reserve System, requires no change to meet the needs of the 
territories. 


Federal agency comments: Comments on this memorandum were invited 
from the Departments of Justice and the Treasury, and from the 
Federal Reserve. All comments received have been reflected 
above. 
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May 1983 
Revised February 1984 


Subject: (a) Taxation 
Title 12, Chapter 4 (12 U.S.C. 531-548) 


(b) Crimes and Offenses 
Title 12, Chapter 5 (12 U.S.C. 582) 


(c) Foreign Banking (and banking in the territories) 
Title 12, Chapter 6 (12 U.S.C. 601-632) 


(d) Export-Import Bank 
Title 12, Chapter 6A (12 U.S.C. 635-635n) 


(e) Agricultural Marketing 
Title 12, Chapter 7A (12 U.S.C. 1141-11413) 


(£) Regional Agricultural Credit Corporations 
Title 12, Chapter 7B (12 U.S.C. 1148-1148d) 


(g) Adjustment and Cancellation of Farm Loans 
Title 12, Chapter 8 (12 U.S.C. 1150-1150c) 


(h) Local Agricultural Credit Corporations 
Title 12, Chapter 10 (10 U.S.C. 1401-1404) 


Comments: The statutes considered herein, possibly excluding those 
that are cross-referenced for discussion elsewhere, present no 
problems et consequence to the territories or the Trust 
Territory, and do not require legislative modification. 


Discussion: (a) The taxation of banks, which as codified now 
involves three sections only (12 U.S.C. 531, 541, 548), 
provides 


-- that Federal Reserve banks (but not banks that are 
members of the Federal Reserve System) are exempt from all 
taxes except for local taxes on real estate (12 U.S.C. 531); 


-- that national banks pay no Federal tax other than 
one based on their notes in circulation (12 U.S.C. 541); and 
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-- that for purposes of Federal and State taxes, 
national banks are to be treated in the same manner as State 
banks in the jurisdiction in question (12 U.S.C. 548). 


These laws, because they relate to national banks, 
have the same geographical spread as the National Bank Act and 
associated statutes considered in Memorandum No. 12-2, and 
they thus apply to Guam, the Virgin Islands, Samoa, and the 


Northern Marianas. The Ninth Circuit so held in Bank of 
America, Nat’l Trust & Sav. Ass'n v. Chaco, 539 F.2d 1226 
(1976) .- 


(b) Only one sentence remains in the chapter on 
crimes and offenses (12 U.S.C. 582), which makes criminal the 
use of U.S. notes or national bank notes as security for a 
loan. This section too is a statute "relating to national 
banks" (12 U.S.C. 40, 41, 42), and as such applies to the 
territories. 


Y he court there dealt with the predecessor of 12 U.S.C. 548. 
The predecessor had provided that a local government could tax the 
net income of a national bank only once. . The Bank of America on 
Guam had already been taxed under the Guam Territorial Income Tax-- 
which was and is the Federal income tax made applicable to Guam by 
the Federal Congress, but often held to be, in effect, a local tax. 
Guam also attempted to collect from the bank its own, locally- 
enacted 4% business privilege tax. The court held that Guam could 
do so, because the income tax was a U.S. tax, not a Guam tax. In 
so holding, the, court observed unambiguously, if not entirely 
accurately, that 


By definition, Guam is considered a State for 
the purpose of this Act [12 U.S.C. 548]. (539 
F.2d 1227 footnote). 


Nowhere is Guam defined as a State for this purpose, but that is a 
quibble for the result is right, in light of 12 U.S.C. 41. 
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(c) The statutes collected under the title of 
“Foreign Banking" concern banking in "a dependency or insular 
possession of the United States" (12 U.S.C. 601, and 
thereafter in the Chapter) as well. They permit a national 
bank with a surplus of $1 million or more, and with the 
permission of the Board of Governors of the Federal Reserve, 


-- to establish branches in foreign countries or in 
dependencies or insular possessions of the United States; 


-- to invest in corporations engaged in foreign 
banking or in banking in dependencies or possessions; and 


-- to acquire stock in banks organized under foreign 
law or the ,laws of a dependency or insular possession, so long 
as they engage in no activity in the United States (12 U.S.C. 
601). 


(This statute, enacted in 1913, implies that banking in a 
dependency or insular possession is "foreign" banking, e.g., 
a bank may establish a branch "in foreign countries or 
dependencies or insular possessions of the United States for 
the furtherance of the foreign commerce of the United States. 

. ." Early interpretations of the law issued by the Federal 
Reserve are consistent with this result. But there is no 
evidence that the law has been or will be so literally applied 
at this time, so the imprecision can probably be overlooked.) 


Furthermore, corporations may be organized under the 
Edge Act (12 U.S.C. 611-631), to engage in foreign banking or 
"in banking or other financial operations in a dependency or 
insular possession of the United States" (12 U.S.C. 611). 


There is no question that the phrase "dependency and 
insular possession" should be given its customary meaning, and 
that it thus comprehends all the territories of American 
Samoa, Guam, and the Virgin Islands. Those concerned with the 
drafting and passage of the Northern Marianas Covenant made 
explicit their understanding that the laws appearing in 
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Chapter 6 of Title 12 would, by extension from Guam, apply to 
the Northern Marianas. The report of the Drafting Committee 
for the Covenant states that the "banking laws" that by 
section 502(a) of the Covenant are made applicable to the 
Northern Marianas as they apply to Guam include those banking 
laws codified at 12 U.S.C. 601-632 (House Hearings on H.J. 
Res. 549, 374, 376 (Ser. No. 94-28) (1975)), and to the same 
effect are comments in the Senate Report (No. 94-433, 65, 76 
(1975)). 


There is, however, a problem (a rather esoteric one) 
of unevenness: a mainland national bank must confine its 
activities to a single State, but it may also establish a 
branch in one or more of the territories (or the Trust 
Territory, for it would constitute a foreign point), and the 
territory could not prevent it. A knowledgeable ccmmentor has 
said, after observing that the state of the law permits a 
State to exclude banks charted in other States, and to exclude 
national banks doing business in other States, 


Thus, a territorial government is precluded 
from prohibiting authorized national banks 
from operating within its borders. While a 
state is similarly powerless to keep out a 
national bank, a state is at least assured 
that the national bank in question is not 
operating in any other state .. ., and thus 
is vitally interested in the state’s economic 
welfare. But Guam cannot prevent a national 
bank from operating within its borders even if 
it were already chartered in one of the 50 
states. Liebowitz, Th Appli ili £ 
Federal Law to Guam, 16 Va. J. of Internat’1 
Law 21, 46 (1975). 


The Federal Reserve advises that this quotation accurately 
represents the current state of the law. 


No evidence has come to light, however, to suggest 
that the above problems are other than academic, and until 
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there is such evidence, legislative correction would seem to 
be unnecessary. 


(d) The Export-Import Bank of the U.S. (12 U.S.C. 
634-635n) i's a Federal agency created "to aid in financing and 
to facilitate exports and imports and the exchange of 
commodities between the United States or any of its 
Territories or insular possessions and any foreign country" 
(12 U.S.C. 635). That language means, as an example, that an 
exporter in a State would be eligible for credit if he were 
exporting his product to, say, Japan, but not if he were 
exporting it to a territory. But, equally, an exporter ina 
territory would be eligible if he were exporting to, say, 
Japan, but not if he were exporting to a State. In sum, the 
States and the territories are one for purposes of this 
statute. The Export-Import bank so views its law. The 
Northern Marianas Commission concluded that the Northern 
Marianas is a "territory" for purposes of this law, by 
operation of section 502(a) of the Covenant. This conclusion 
seems entirely correct. 


If the issue were to arise at the Export-Import Bank 
(which it has not), the Trust Territory would probably be 
regarded as a foreign country, so that if there were exporters 
in the States needing assistance in selling to the Trust 
Territory, they would probably be eligible under the statute. 
The question is, however, hypothetical at this time. 


Currently the Export-Import Bank charter is to expire 
on September 30, 1983 (12 U.S.C. 635f), but the date will 
almost certainly be extended in good time, as it often has 
been during the Bank’s several decades of life to date. 


(e) Agricultural Marketing statutes here codified (12 
U.S.C. 1141-1141j) relate to the Farm Credit Administration 


and are discussed in Memorandum No. 12-8 on the Farm Credit 
Act. One section, 12 U.S.C. 1141h(c), contains a possible 
geographical limitation. 
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(£) Regional agricultural credit corporations (12 
U.S.C. 1148-1148d) also relate to the Farm Credit 
Administration, and are discussed in Memorandum No. 12-8 on 
the Farm Credit Act. A geographical limitation appears at 12 
U.S.C. 1148b(a). 


(g) Statutes concerning the adjustment and 
cancellation of farm loans (12 U.S.C. 1150-1150c), containing 
no apparent geographical limitations, also relate to the Farm 
Credit Administration and are discussed in Memorandum No. 
12-8. 


(h) Laws concerning local _and agricultural credit 
corporations (12 U.S.C. 1401-1404) also contain no apparent 
geographical limitations. They relate to the Farm Credit 
Administration and are discussed in Memorandum No. 12-8. 


Conclusion: Possibly excluding statutes referred to above that are 
discussed in Memorandum No. 12-8, none of the statutes 
discussed herein requires modification to accommodate the 
territories or the Trust Territory. 


Federal agency comments: Comments on this memorandum were invited 
from the Departments of Agriculture, Justice, and Treasury, 
and from the Federal Reserve. All comments received have been 
reflected above. 
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Memorandum No. 12-5 
Junie 1983 
Revised February 1984 


(a) Federal Home Loan Bank Act 
Title 12, Chapter 11 (12 U.S.C. 1421-1449) 


(b) Federal Home Loan Mortgage Corporation 
Title 12, Chapter 11a (12 U.S.C. 1451-1459) 


(c) Federal Savings and Loan Associations 


(Home Owners’ Loan Act of 1933) 
Title 12, Chapter 12, (12 U.S.C. 1461-1470) 


To provide for the regulation of savings and loan 


associations, and thus to afford protections related to 
borrowing for home ownership; to create the Federal Home Loan 
Mortgage Corporation to assist in home financing; and to 
provide for the organization of savings and loan associations 


under Federal authority. 


Territorial Li ion: The Federal Home Loan Bank Act and the 
Home Owners’ Loan Act apply to the Virgin Islands, Guam, and 
the Northern Marianas, but not to Samoa or the Trust 
Territory. The Federal Home Loan Mortgage Corporation Act 
applies to all of the territories, but not to the Trust 


in 


Territory. 


Recommendation: Because the borrowing system for home ownership 
that constitutes the basis for these statutes assumes property 
ownership in fee simple, or long-term leases to individuals, 
these laws could not realistically be applied in Samoa today 
in light of Samoa’s collective (matai) land system. The same 
would be true of much of the Trust Territory. Thus no change 


the application of the laws herein considered is 


recommended. 


Discussion: (a) The Federal Home Loan Bank Act (12 U.S.C. 1421- 


1449), passed in 1932, created the Federal Home Loan Bank 
Board--now an independent agency--and a system of regional and 
district home loan banks. The Bank Board regulates savings 
and loan associations, which are the major source in the 
United States of private funds for building and buying homes, 
and it does so in a manner somewhat similar to the Federal 
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Reserve in its regulation of banks that are members of the 
Federal Reserve system (see Memorandum No. 12-3), with the 
objective of assuring that member savings and_ loan 
associations will be a source of economical financing for 
private homes. 


Eligible for membership in the Federal Home Loan Bank 
System, or for the status of nonmember borrower, is any 
"building and loan association, savings and loan association, 
cooperative bank, homestead association, insurance company, or 
savings bank" that meets certain standards (12 U.S.C. 1424). 
The statute applies expressly to the Virgin Islands and Guan, 
both of which are defined as States (12 U.S.C. 1422(3)), and 
thus to the Northern Marianas by operation of section 502(a) 
of the Covenant. Other sections of the Act refer to the 
territories generally--12 U.S.C. 1425a(b)(1)(C) and 1433--but 
not in a manner that would make it applicable beyond those 
three named areas. 


The statute relates to home mortgages, defined as 


+ +. @ mortgage upon real 
estate, in fee simple, or ona 
leasehold (1) under a lease 
for not less than ninety-nine 
years which is renewable or 
(2) under a lease having a 
period of not less than fifty 
years to run from the date the 
mortgage was executed . 

(12 U.S.C. 1422(6)). 


The statute is therefore not compatible with Samoa’s system 
for collective land ownership. Less than 5% of the land in 
Samoa is held in fee simple. The Federal Home Loan Bank Act 
contemplates a system of financing that is even more alien to 
much of the Trust Territory. 


Federal home loan banks--but not banks that are 
members of the Federal Home Loan Bank System--must be managed 
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by boards that are comprised of U.S. citizens (12 U.S.C. 
1427(a)). The Northern Marianas Commission on Federal Laws 
recommended that the section be amended for the period prior 
to Trusteeship termination in order to permit citizens of the 
Northern Marianas to be treated for this purpose as though 
they are citizens of the United States. Unless the 
pre-termination period is more protracted than now appears 
likely, or unless Northern Marianas citizens are in fact 
handicapped by being unable to meet this citizenship 
requirement, such legislation does not seem vital. 


(b) The Federal Home Loan Mortgage Corporation Act 
(12 U.S.C. 1451-1459), enacted in 1970, permits the Federal 
corporation of that name to buy residential mortgages from 
Federal home loan banks, among others. The Corporation is 
managed by a board of directors that is composed of the same 
individuals as the Federal Home Loan Bank Board (12 U.S.C. 
1452). The Corporation can function in all the "territories 
and possessions of the United States" (12 U.S.C. 1451(k), 
1458), but it almost certainly would not do so in Samoa 
because, as in the case of the Federal Home Loan Bank Act 
discussed above, it deals in "residential mortgages" (defined 
at 12 U.S.C. 1451(h)) that are incompatible with the Samoan 
land system. 


(c) The Home Owners’ Loan Act of 1933 (12 U.S.C. 
1461-1468) provides for the chartering, examination, 
operation, and regulation of Federal savings and loan 
associations by the Federal Home Loan Bank Board. The twin 
objectives of the act are to encourage thrift and to encourage 
home financing (12 U.S.C. 1464(a), 1465). The act is 
expressly applicable to the Virgin Islands and Guam (12 U.S.C. 
1466), and by operation of section 502(a) of the Covenant, to 
the Northern Marianas as well. It does not generally apply to 
American Samoa, but that fact does not seem objectionable 
because this statute too is premised upon Anglo-American real 
property concepts, and these concepts are generally 
inapplicable to and alien to American Samoa. 


A variety of internal references are consistent with the 
foregoing statement of geographic application: 
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-- 12 U.S.C. 1464(c)(5)(C) provides that the pertinent 
subsection, which prescribes the kinds of loans that Federal 
savings and loan associations can deal in, applies to "any 
territory or possession"; 


-- 12 U.S.C. 1464(c)(8)(A), xvelating to enforcement, 
refers to U.S. district courts and to a "United States court 
of any territory", a phrase that probably excludes American 
Samoa but clearly includes Guam, the Virgin Islands, and (in 
due course) the Northern Marianas; 


“= 12 U.S.C. 1464(d)(13)(A)(3), also relating to 
enforcement, defines "territory" for that immediate purpose as 
including the possessions and "any place subject to the 
jurisdiction of the United States"--a phrase regarded as 
comprehending the Trust Territory; and 


-- 12 U.S.C. 1464(i)(3)(A), pertaining to the conversion 
of a Federal savings and loan association to an institution 
organized pursuant to the laws of "the State, district, 
commonwealth, or territory." 


None of the foregoing provisions has the effect of 
extending the basic statute beyond the Virgin Islands, Guam, 
and the Northern Marianas--in all of which it has realistic 
application--and those provisions that do reach farther 
probably have value for enforcement purposes. 


A 1973 statute, codified as 12 U.S.C. 1469-1470 
permits Federal savings and loan associations to assist in 
financing State housing corporations, with a view to using 
private capital for low- or moderate-income housing. "State" 
means the Virgin Islands and Guam (12 U.S.C. 1470(b)(4)), and 
by extension, the Northern Marianas. 


Conclusion: Given the premises upon which the statutes examined 
herein are based, it is appropriate that their general 
application be confined to the Virgin Islands, Guam, and the 
Northern Marianas. 
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Federal agency comments: Comments on this memorandum were invited 
from the Department of Justice and the Federal Home Loan Bank 
Board. Regrettably, the latter did not find it possible to 
respond. 
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Memorandum No. 12-6 
June 1983 
Revised February 1984 


National Housing Act 
Title 12, Chapter 13 (12 U.S.C. 1701-1750g(h)) 


(a) 


(b) 


(c) 


(da) 


(e) 


(£) 
(g) 


(h) 


(i) 


(3) 


(k) 


(1) 


(m) 


Provisions preceding Subchapter I (12 U.S.C. 1701- 
1701z) 


Subchapter I - Housing Renovation and Modernization 
(12 U.S.C. 1702-1706e) 


Subchapter II - Mortgage Insurance (12 U.S.C. 1707- 
1715z-11) 


Subchapter III - National Mortgage Associations (12 
U.S.C. 1716-1723h) 


Subchapter IV - Insurance of Savings and Loan 
Accounts (12 U.S.C. 1724-1730g) 


Subchapter V - Miscellaneous (12 U.S.C. 1731a-1735g) 


Subchapter VI - War Housing Insurance (12 U.S.C. 
1736-1746a) 


Subchapter VII - Insurance for Investments in Rental 
Housing for Families of Moderate Income (12 U.S.C. 
1747-17471) 


Subchapter VIII - Armed Services Housing Mortgage 
Insurance (12 U.S.C. 1748-1748h-3) 


Subchapter IX - Housing for Educational Institutions 
(12 U.S.C. 1749-1749d) 


Subchapter IX-A - Mortgage Insurance for Land 
Development and New Communities (12 U.S.C. 1749aa- 
174911) 


Subchapter IX-B - Mortgage Insurance for Group 
Practice Facilities and Medical Practice Facilities 
(12 U.S.C. 1749aaa-1749aaa-5) 

Subchapter IX-C - National Insurance Development 
Program (12 U.S.C. 1749bbb-1749bbb-21 ) 
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(n) Subchapter X - National Defense Housing Insurance 
(12 U.S.C. 1750-1750g) 


Purpose: To provide Federal credit and financial assistance to the 
private sector to encourage construction of low and moderate 
income housing. 


Territorial Li ion: The components of the National Housing 
Act--numbering 14 for the purposes of this memorandum--largely 
apply to the Virgin Islands, Guam, and the Northern Marianas. 
In some instances they apply also to American Samoa and to the 
Trust Territory. 


Recommendation: In the instances discussed below, the inapplica- 
bility of parts of the National Housing Act to Samoa and the 
Trust Territory appears to be justified, given the unusual 
land tenure patterns in those areas. One provision, however, 
pertaining to mortgage insurance in high cost areas, including 
Guam, should be extended to the Virgin Islands and the 
Northern Marianas (discussed below at (c)). 


Discussion: The National Housing Act, enacted in 1934, has since 
grown in all directions and in a somewhat disorderly way. 
Each of the 14 parts of it will be examined in turn--13 
subchapters (or titles, which is the term used in the statute, 
as opposed to "subchapters", which is used in the Code), plus 
the sections preceding Subchapter I--and for each there will 
be set out a summary of the substance, a conclusion as to 
territorial application, and a discussion of any provisions 
that appear to be of special interest to or create problems 
for any of the territories. 


{a) Provisions preceding Subchapter I (12 U.S.C. 1701- 
17012). 


The statutes here codified are a hodgepodge, with 
many relating to the administration of the Department of 
Housing and Urban Development (HUD), and thus of no particular 
concern to the territories; some creating institutions where 
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geographical impact would seem to be irrelevant (e.g., a 
National Institute of Building Sciences, a National 
Homeownership Foundation); but a few providing for grant 
programs. These, perhaps alone in this portion of the Code, 
are of serious concern to the territories: 


-- Loans for housing for elderly or handicapped 
families (12 U.S.C. 1701q) are available to the Virgin 
Islands, Guam, American Samoa, and the Northern Marianas, but 
not to the Trust Territory (12 U.S.C. 1701q(d)(5)). The 
latest Interior grants report (for fiscal year 1979) shows 
that no territory then used this program. (See Catalog of 
Federal Domestic Assistance (CFDA) 14.157). 


-- Rent supplement payments are authorized to be paid 
on behalf of qualified, low income tenants (12 U.S.C. 1701s). 
There is no provision as to geographical application expressly 
stated for this program, but the Department of HUD reported to 
Interior for purposes of the latter’s 1979 study that all four 
of the territories are eligible for this aid. (See CFDA 
14.149). Internal references to 12 U.S.C. 17151 (contained in 
12 U.S.C. 1701s(b)), and to 42 U.S.C. 1437£ (contained in 12 
U.S.C. 1705s(c)(1)), lead to this conclusion, as explained in 
the memoranda pertaining to those sections. 


-- Planning loans may be made to nonprofit or public 
agencies in connection with housing for low- and moderate- 
income families (12 U.S.C. 1701x). No provision as to 
geographical application appears, and neither Interior's grant 
report nor the CFDA contains reference to the program. An 
internal reference, however, to 12 U.S.C. 1715z and to "any 
other Federally assisted program" (12 U.S.C. 1701x(b)(1)) 
leads to the conclusion that the four territories are covered. 


-- Although not a grant program, HUD demonstration 
projects for the use of solar energy (12 U.S.C. 1701z-5, 
1701z-13) and renewable-resource energy (12 U.S.C. 1701z-8) 
could be expected to be of great interest to the territories. 
None contains geographical limitations, but all contain 
internal references (e.g., to the Energy Policy and 
Conservation Act, P.L. 94-163; and 12 U.S.C. 1701q, discussed 
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above), suggesting that the territories are part of the U.S. 
for purposes of these projects. 


-- Under 12 U.S.C. 1701z-11, Federal multi-family 
housing projects are authorized to be disposed of by the 
Secretary of HUD. The authorization seems to extend to the 
territories, in light of internal references, particularly 12 
U.S.C. 1701s (referred to in 12 U.S.C. 1701z-11(f)). 


Curiously, a 1982 law that seeks to overcome State 
(and territorial) law by permitting due-on-sale clauses--a 
contract clause that permits the lender to declare the entire 
debt due if the borrower sells the security for a loan-- 
applies as broadly as any Federal statute could (to the 
territories by name, plus the Trust Territory, 12 U.S.C. 
17013-3(a)(5)). The broad definition might have been adopted 
on the mistaken impression that a fiscal benefit is conferred 
by the statute. It is not. 


b Renovation and M rnization (12 U.S.C. 
1702-1706e). 


These sections provide for two programs of 
mortgage insurance. First, the Secretary of HUD can insure 
financial institutions with respect to loans made by them for 
alteration, repair, and improvement of existing structures, 
for the financing of new construction on property owned by the 
borrower, and for the purchase of "manufactured" homes (12 
U.S.C. 1703(a)). A number of statutory ceilings are imposed, 
such as $17,500 as the maximum for a loan for the alteration, 
repair, and improvement of a single-family structure (12 
U.S.C. 1703(b)(1))--a sum that rises to $20,000 if the 
financing is for the installation of a solar energy system. 
A second mortgage insurance program provided for by these 
sections authorizes insurance in connection with housing in 
suburban and outlying areas for families of low and moderate 
income, "by making feasible the insurance of mortgages 
covering properties in areas where it is not practicable to 
obtain conformity with many of the requirements essential to 
the insurance of mortgages on housing in built-up urban areas" 
(12 U.S.C. 1706c). The Department of Housing and Urban 
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Development reports, however, that this low-income mortgage 
insurance program is not in effect at this time. 


Both of these programs are expressly applicable to 
Guam, the Virgin Islands, American Samoa, and the Trust 
Territory (12 U.S.C, 1706d). They would apply to the Northern 
Marianas by operation of section 502(a) of the Covenant. They 
were extended to American Samoa in late 1983! by section 407 
of Public Law 98-181, approved November 30, 1983. Given the 
incompatibility of Samoa’s land system with the standard 
mortgage philosophy, the extension of these programs to Samoa 
would seem to have little meaning (and the extension is not 
explained in the readily available legislative history, i.e., 
the U.S. Code Congressional and Administrative News). Because 
the same incompatibility exists in most parts of the Trust 
Territory as well, one wonders why these two mortgage 
insurance programs were made expressly applicable there. The 
readily available legislative history as to the Trust 
Territory is not illuminating: 

t 


[The section of the bill that added the 
Trust Territory to 12 U.S.C. 1706d 
would] . . . make available FHA home and 
multi-family mortgage insurance and 
title I property improvement loan 
insurance to the Trust Territory of the 
Pacific Islands. The section would also 
make the Trust Territory of the Pacific 
Islands eligible for assistance under 
the low rent housing program and the 
public facility loan program. 


Y The Interior Department Report on Federal Grants for Fiscal 
Year 1979, based on data supplied by the grantor agency, states 
that all of the territories and the Trust Territory are eligible 
for the alteration, repair, and improvement insurance. (See CFDA 
Nos. 14.110 and 14.142.) This conclusion as to Samoa was then in 
error. The conclusion was correct as to the other areas, given the 
language of 12 U.S.C. 1706d as it then existed. Neither the 
Interior Department Report nor the CFDA appears to refer to 
mortgage insurance under 12 U.S.C. 1706c. 
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Your committee believes that extension 
of these mortgage and loan insurance and 
public facility loan programs of the 
Department of Housing and Urban 
Development to the Trust Territory of 
the Pacific Islands could make a major 
contribution to the welfare of that 
area, a responsibility the United States 
accepted under its trusteeship agreement 
with the Security Council of the United 
Nations. (1969 U.S. Code Cong. and 
Admin. News 1524, 1553). 


1 In connection with the first program described 
above (12 U.S.C. 1703, pertaining to housing renovation and 
modernization), an unusual provision was added in 1977. Under 
it (12 U.S.C. 1703(b)(2)), because of “prevailing higher 
costs", the Secretary of HUD may in the case of Alaska, Guam, 
or Hawaii increase any dollar ceiling as to manufactured homes 
by 40%. (A 1980 amendment permits him to give a lesser 
increase of $7,500 in other high cost areas). One wonders why 
Guam alone is named, since all of the territories and the 
Trust Territory are high cost areas. But an expansion of this 
provision to include other territories does not seem necessary 
in view of the fact that the latest available information 
(Interior’s fiscal year 1979 report) shows that the program is 
being utilized in the Virgin Islands (a high-cost area where 
the special provision does not apply), but not in Guam (where 
it does apply). That report states that the program, although 
generally applicable, is also not in use in any other 
territory (except, as just stated, the Virgin Islands). 


Finally, there also appears in this subchapter a 
provision permitting the Secretary of HUD to transfer to State 
and local governments certain Federally-owned housing 
properties, without reimbursement from them, for an urban 
homestead program (12 U.S.C. 1706e). There is no indication 
in the statute as to its geographic spread, but HUD has itself 
interpreted the authority as running to the territories and 
the Trust Territory. That would seem to be sufficient. HUD’s 
pertinent regulation, 24 CFR 590.5 (q), names Samoa, Guam, the 
Virgin Islands, and the Trust Territory (at this time clearly 
including the Northern Marianas) as eligible recipients. AS 
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to this point, however, the General Counsel’s Office at the 
Department of Housing and Urban Development has stated that: 


While Urban Homesteading may be 
applicable in the territories, if 
HUD/FHA does not acquire properties as a 
result of defaulted insured mortgages, 
thlere are no properties for transfer to 
a local Urban Homesteading Agency, and 
therefore the program is unworkable. 
(Letter of December 29, 1983.) 


{c) Subchapter II - Mortgage Insurance (12 U.S.C. 
1707-1715z-11). 


The sections here codified represent what is 
perhaps the heart of the National Housing Act, containing as 
they do the authority for FHA home mortgage insurance, as well 
as mortgage insurance for many other objects. Because these 
laws have been so frequently amended between 1934 and the 
present, it is not Surprising that they contain uneven 
provisions concerning their geographical application. Some of 
these programs, including all of the many contained in 12 
U.S.C. 1709, are explicitly applicable to the Virgin Islands, 
Guam, American Samoa, and the Trust Territory (12 U.S.C. 1707 
(d)). (American Samoa was added in 1983 by section 407(c) of 
Public Law 98-101.) Others are applicable to those areas 
because the program adopts by reference a definition of 
"State" that includes those areas. (See, for example, 12 
U.S.C. 17151(c) pertaining to insurance for low and moderate 
income families and displaced families, and 12 U.S.C. 1715y(b) 
pertaining to condominium insurance). But most contain no 
indication whatsoever of their territorial application, 
neither limiting their effectiveness to the States alone nor 
containing words that would help in extending them beyond. 


Although arguable, it seems fair to conclude that 
all of these mortgage insurance provisions apply to the Virgin 
Islands, Guam, the Northern Marianas, American Samoa, and for 
now, the Trust Territory--the Virgin Islands and Guam for the 
several reasons stated below; the Trust Territory on the basis 
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of the same reasoning, but with the certainty that its 
components will not be covered after trusteeship termination 
in light of section 171 of tie Compact of Free Association; 
and the Northern Marianas, by operation of section 502(a) of 
the Covenant .?/ American Samoa has recently been 
comprehended by these laws by section 407 of Public Law 98- 
181, although its matai system that results in collective land 
ownership of over 95% of the land in the territory is unlikely 
to permit the application to Samoa of standard mortgage 
techniques. The same is true throughout most of the Trust 
Territory, but because trusteeship termination is likely soon 
to occur, and with it the automatic elimination of the Trust 
Territory from the application of these laws, there seems no 
reason to remove the Trust Territory from them now. The Trust 


2/ section 171 of the Compact provides in pertinent part that 
as of the effective date of the Compact, "the application of the 
laws of the United States to the Trust Territory of the Pacific 
Islands by virtue of the Trusteeship Agreement ceases. . . eu 


¥ aA number of theories lead to the application of these laws 
to the Northern Marianas. The Report of the Northern Mariana 
Islands Commission on Federal Laws states the following in a 
footnote on page 280: 


The location of this chapter [i.e., 13 on National 
Housing] in Title 12 of the United States Code, Banks and 
Banking, leads to the conclusion that the provisions of 
the chapter are federal banking laws. Further, the 
subject of the chapter is mortgage insurance, and 
mortgages are a traditional concern of banking. If the 
provisions of Chapter 13 are considered federal banking 
laws, they apply to the Northern Mariana Islands-- 
pursuant to section 502(a)(1) of the Covenant--as they 
apply to Guam. They could also be considered as laws 
providing federal services and financial assistance 
programs, in which case they would also apply to the 
Northern Mariana Islands, under section 502(a)(1), as 
they apply to Guam. Otherwise they are laws applicable 
to Guam and the several States, and apply to the Northern 
Mariana Islands as they do to the Several States (and not 
as they do to Guam). Covenant, section 502(a) (2). 
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Territory’s inclusion is harmless (as is Samoa’s); the 
mortgage insurance programs are not applied there. 


As for the Virgin Islands and Guam, a number of 
arguments can be mustered in favor of their inclusion 
throughout this chapter. First, they are obviously referred 
to expressly in the only general definition (the one that 
appears at 12 U.S.C. 1707(d)), and as stated above, that 
definition is subsequently embraced for other particular 
purposes. It seems reasonable to suppose that the Congress 
did not mean to differentiate between one (or several) 
mortgage insurance programs and others. Second, there is 
nowhere language of geographical limitation. Third, the 
Virgin Islands Commission on Federal Laws concluded in 1956 
that the National Housing Act applies there (Committee Print 
No. 7, House Interior Committee, 84th Cong., p. 17); and the 
Guam Commission concluded in 1951 that the Act did not apply 
in Guam (House Doc. 212, 82d Cong., p- 5), a deficiency that 
was purportedly overcome by the Housing Act of 1952 (P.L. 531, 
66 Stat. 603; 1952 U.S. Code Cong. and Admin. News 2143). And 
finally, in its report to Interior for the 1979 fiscal year 
grants study, HUD reported that all of the mortgage insurance 
programs apply to all of the territories and the Trust 
Territory. (According to that report, only a few are in use 
in Guam, and fewer in the Virgin Islands, but none elsewhere). 
While that conclusion was probably then in error with respect 
to Samoa, it is supportive if not wholly dispositive for the 
other areas. 


The mortgage insurance and other housing 
assistance programs provided for by this subchapter include 
(and may be limited to--but the codification is complex and 
the following may therefore be incomplete): 


Mortgage insurance for family 
residences, 12 U.S.C. 1709(b); 

For disaster housing, 12 U.S.C. 1709(h); 
For single family housing in outlying 
areas, 12 U.S.C. 1709(i); 
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For the rehabilitation of family 
structures, 12 U.S.C. 1709(k); 


For seasonal homes, 12 U.S.C, 1709(m); 


For cooperative housing projects, 12 
U.S.C. 1709(n); 


For housing in areas subject to adverse 
economic conditions owing to claims to 
land ownership by American Indians, 12 
U.S.C. 1709(0); 


For rental housing, 12 U.S.C. 1713; 


For cooperative housing, 12 U.S.C. 
1715e; 


For housing in urban renewal areas, 12 
U.S.C. 1715k; 


For housing for low and moderate income 
families and for displaced families, 12 
U.S.C. 17151; 

For servicemen, 12 U.S.C. 1715m; 


For housing for the elderly, 12 U.S.C. 
1715v; 


For nursing homes, 12 U.S.C. 1715w; 


For experimental housing, 12 U.S.C. 
1715x; 


For condominiums, 12 U.S.C. 1715y; 


A program of assistance for lower income 
families in acquiring homes, 12 U.S.C. 
1715z(a); 


A program’ for interest reduction 
payments for lower income families, 12 
U.S.C. 1715z-1; 
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A program of operating assistance for 
troubled, multi-family housing projects, 
12 U.S.C. 17152z-la; 


Mortgage insurance for hospitals, 12 
U.S.C. 17152-7; and 


A program of mortgage assistance 
payments for middle-income families, 12 
U.S.C. 1715z-8. 


There was added to the National Housing Act in 1949 
a provision permitting the predecessor of the Secretary of HUD 
to modify for Alaska and Hawaii the maximum dollar amounts 
specified for mortgages to be insured under the Act, "because 


of higher costs" prevailing there. This authority was 
expanded in 1952 to include Guam, for the same reason (12 
U.S.C. 1715d). The law currently, therefore, permits the 


Secretary of HUD to prescribe higher maximum amounts if he 
finds that 


because of higher costs prevailing in 
Alaska, Guam, or Hawaii, it is not 
feasible to construct dwellings or 
manufactured home courts or parks on 
property located in Alaska or in Guam or 
Hawaii without sacrifice of sound 
standards of construction, design, or 
livability within the limitations as to 
maximum or maxima mortgage amounts 
provided in this chapter... . (12 
U.S.C. 1715d). 


The Virgin Islands are approximately as high-cost an 
area as Guam, and costs in the Northern Marianas approximate 
those in Guam. It might be argued that this provision already 
includes the Northern Marianas (see footnote 3 above), but the 
reasoning is sufficiently tortured to support the notion that 
an explicit amendment to the above-quoted provision ought to 


227 


Memorandum No. 12-6 


include both the Virgin Islands and the Northern Marianas.// 
This Subchapter does not otherwise appear to require any 
amendment to accommodate the territories. 


Finally, in commenting on this memorandum, the 
General Counsel’s Office in the Department of Housing and 
Urban development has offered the following caveat relevant to 
the mortgage insurance program: 


. . in the single family insured 
housing program, HUD/FHA’s contract of 
mortgage insurance provides that the 
insured mortgagee must ". .. convey 
good marketable title to the property 

. ." in order to receive insurance 
benefits in the event the mortgage goes 
into default. HUD/FHA does not examine 
title or legal documents at the 
origination of an FHA insured mortgage. 
We examine title to any property 
conveyed to HUD for insurance benefits. 
If the insured mortgagee is unable to 
convey "good marketable title" to 
HUD/FHA, it cannot collect on its 
mortgage insurance. Therefore, while 
HUD might agree to insure mortgages in 
the territories, if local laws or 
customs prevent the mortgagee from 
conveying "good marketable title" as 
required by 24 CFR 203.366, then the 
mortgage companies will simply refuse to 
make the loans. (Letter of December 29, 
1983.) 


*/ Note added in 1992: A 1990 Amendment (Public Law 101-625) 
added the Virgin Islands. 
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{d) Subchapter III - National Mortgage Associations 
(12 U.S.C. 1716-1723h). 


This subchapter creates two corporations: the 
Federal National Mortgage Association ("Fannie Mae"), 
described as a "Government-sponsored private corporation" (12 
U.S.C. 1716b) which is to "provide supplementary assistance to 
the secondary market for home mortgages" (12 U.S.C. 1716(a)); 
and the Government National Mortgage Association ("Ginnie 
Mae"), which is "in the Government" (12 U.S.C. 1716b) and is 


to “provide special assistance ... for the financing of 
(1) selected types of home mortgages [including those financed 
through the FHA and the VA] .. . and (2) home mortgages 


generally" so as to stem the decline in mortgage lending (12 
U.S.C. 1716(b)). Both corporations are fully authorized to 
carry out their activities in the Territories and possessions 
(12 U.S.C. 1723a(a)) and thus in the Virgin Islands, Guam, the 
Northern Marianas, and Samoa, but not in the Trust Territory. 


Two sections ‘of the subchapter (12 U.S.C. 1723g and 
1723h) are concerned with the Solar Energy Conservation Act, 
which appears at 12 U.S.C. 3601 and is considered in 
Memorandum No. 12-9, part (n). 


fe) Subchapter Iv — Insurance of Savings and Loan 
Accounts (12 U.S.C. 1724-1730g). 


These sections create the Federal Savings and Loan 
Insurance Corporation (the FSLIC), an agency that insures 
deposits in savings and loan associations much as the Federal 
Deposit Insurance Corporation does in banks--now to a maximum 
of $100,000. The basic statute probably applies sufficiently, 
but not in all particulars, to the territories of the Virgin 
Islands, Guam, and the Northern Marianas, but it largely does 
not apply to Samoa or the Trust Territory. 


The FSLIC is required to insure the deposits of 
all Federal savings and loan associations (12 U.S.C. 1726(a)), 
and it has been concluded that such Federal savings and loan 
associations may be created in the Virgin Islands, Guam, and 
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the Northern Marianas (see Memorandum No. 12-5, part (c)). 
(The exclusion of American Samoa has been explained in 
Memorandum No. 12-5 and elsewhere, and appears justified). 
The Corporation may also provide insurance, at its discretion, 
to building and loan and savings and loan associations created 
under the laws of a "State, District, territory, or 
possession" (12 U.S.C. 1726(a)(2)), so the Corporation’s 
fundamental authority runs to the areas of principal immediate 
concern. 


Because the statute has been amended piecemeal 
over the last 50 years, the absence of uniformity in its 
geographical provisions is hardly surprising, but it is also 
not disturbing, viz, 


-- 12 U.S.C. 1724(b) refers to insurance for units of 
government and certain government employees in the States, 
Territories, the Virgin Islands, and Puerto Rico, but a later 
section, 12 U.S.C. 1728(d)(iv), overcomes this limited 
application by a suitable reference to any "territory or 
possession." 


-- 12 U.S.C. 1725(e), which provides tax exempt status 
for the obligations of the FSLIC, is predictably broad, 
referring to the tax laws of "any Territory, dependency, or 
possession." 


-- 12 U.S.C. 1729, concerning the liquidation of 
insured institutions, contains a variety of definitions within 
its own four corners: at 12 U.S.C. 1729(c)(2), the term 
“State” for purposes of that paragraph includes the 
territories and possessions and "any place subject to the 
jurisdiction of the United States," which usually means the 
Trust Territory; 12 U.S.C. 1729(e) refers to the laws of any 
State, Territory, or possession; and 12 U.S.C. 1729(£)(5), in 
paragraphs (H), (I), and (J) refers to "State," undefined, and 
perhaps restricted to its usual meaning. In context these 
various definitions are untroublesome, but when a convenient 
legislative vehicle is at hand, they ought to be tidied up. 
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-- Several references in 12 U.S.C. 1730 to U.S. courts 
would probably exclude the courts of Samoa. Inasmuch as the 
basic statute has little or no practical application there at 
this time, this matter can probably be overlooked. 


Provisions concerning the regulation of savings 
and loan holding companies by the FSLIC may not apply to the 
territories. The internal definition suggests that they do 
not (12 U.S.C. 1730a(a)(1)(J)), but the Staff of the Northern 
Mariana Commission concluded that they do.2/ The 


8/ In the report of the Northern Mariana Commission on Federal 
Laws, the following comments are made at page 287 as to this point: 


For purposes of provisions in this chapter 
regulating the activities of savings and loan holding 
companies, "State", is defined to include the District of 
Columbia and Puerto Rico, but not Guam, the Northern 
Mariana Islands, territories, or possessions. 12 U.S.C. 
§ 1730a(a)(1)(J). The savings and loan holding companies 
subject to regulation, however, are defined to include 
“any company which directly or indirectly controls an 
insured institution ...." Id. § 1730a(a)(1)(D). 
Another prov;sion recognizes that a regulated savings and 
loan holding company may have its principal office ina 
territory. Id. § 1730a(h)(3)(B). See also Id. 
§ 1730a(h)(2), (h)(3)(A), (h)(4). 


"States" have particular functions under the 
provisions regulating savings and loan holding companies. 
See id. § 1730a(b)(4) (FSLIC may use reports filed with 
and examinations made by State supervisory authorities); 
§ 1730a(e)(3) (holding company cannot control insured 
institutions in more than one States); § 1730a(g) (4) 
(State authority may request law enforcement by FSLIC). 
That a territory is not a State--and, therefore, unable 
to perform those particular functions--does not, however, 
preclude regulation of savings and loan holding companies 
in the territories. The other provisions, noted above, 
make clear that savings and loan holding companies in the 

(continued...) 
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uncertainty, if such it is, is probably not at all bothersome 
to the territories, but again the matter might be corrected 
when a convenient mechanism is at hand. 


(£) Subchapter vV - Miscellaneous (12 U.S.C. 1731a- 
1731g). 


These sections, largely implementing the statutes 
that establish mortgage insurance programs, are of no special 
moment to the territories and contain no provisions that would 
have an impact upon application to the territories of relevant 
housing laws. To the extent that for enforcement purposes 
reference is made to district courts of the United States (12 
U.S.C. 1731b), no problem in fact arises because such courts 
exist in all of the pertinent areas other than the Trust 
Territory and American Samoa. As has been stated in 
connection with the discussion of mortgage insurance ((c) 
above), these programs are applicable to Samoa and the Trust 
Territory, but they are not now implemented and are probably 
of no practical value in those areas. 


(q) Subchapter VI_- War Housing Insurance (12 U.S.C. 
1736-1746a). 


This housing insurance program, enacted in 1941, 
was designed to relieve the housing shortage that confronted 
the veterans of World War II. It applied expressly to the 


8/(.. continued) 
territories are subject to regulation under this chapter. 


The applicability of these provisions, all part of 
section 1730a of title 12, to the territories means that 
savings and loan holding companies on Guam are subject to 
regulation under these provisions. By operation of 
section 502(a) of the Covenant, savings and loan holding 
companies in the Northern Mariana Islands are also 
subject to regulation under section 1730a [Footnote 
omitted]. 
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Virgin Islands and, as of 1952, to Guam (12 U.S.C. 1726(d)). 
New insurance could not, however, be issued after August 2, 
1954 (12 U.S.C. 1746a), so the program may be viewed for 
current purposes as having expired. 


{h) Subchapter VII - Insurance for Investment in 
Rental Housing for Families of Moderate Income (12 U.S.C. 
1747-17471). 


This program, enacted in 1948, is designed "to 
supplement the existing systems of mortgage insurance for 
rental housing. . . by a special system of insurance designed 
to encourage equity investment in rental housing at rents 
within the capacity of families of moderate income" (12 U.S.C. 
1747). (The fact that no provision in this subchapter has 
been amended since 1967 suggests that this program is 
currently moribund, but it remains live as a matter of law so 
it deserves at least brief attention). The program is 
applicable to the Virgin Islands and Guam (12 U.S.C. 
17471(q)), and by operation of section 502(a) of the Covenant, 
the Northern Marianas as well. Its inapplicability to the 
Trust Territory and Samoa is appropriate, for reasons stated 
above. 


(i) Subchapter VIII - Armed Services Housing Mortgage 
Insurance (12 U.S.C. 1748-1748h-3). 


This subchapter, added in 1949, is designed to 
relieve the shortage of family housing near or adjacent to 
military installations, owing to "the uncertainty as to the 
permanency of such installations" (12 U.S.C. 1748b(a)). It 
permits mortgage insurance for the construction of such 
facilities, if, among other things, the Secretary of Defense 
certifies that "there is no intention, so far as can 
reasonably be foreseen, to substantially curtail the personnel 
assigned . . . to such installation" (12 U.S.C. 1747b(b)(2)), 
and if he determines that for reasons of military necessity, 
the pertinent personnel must reside in public quarters. The 
Program applies to the Virgin Islands and Guam (12 U.S.C. 
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1748(g)),2/ and by operation of section 502(a) of the 
Covenant, to the Northern Marianas as well. No provisions of 
the subchapter appear to pose particular problems to any of 
those areas. 


(4) Subchapter IX _- Housing for Educational 
Institutions (12 U.S.C. 1749-1749d). 


This subchapter, enacted in 1950, provides a 
program of loans and grants to educational institutions for 
the construction or acquisition of housing for students or 
faculty. THe term "State" includes the Territories and 
possessions (12 U.S.C. 1749c(e)), so that the Virgin Islands, 
Guam, Samoa and the Northern Marianas are all comprehended, 
but the Trust Territory is not. 


(xk) Subchapter IX-A - Mortgage Insurance for Land 
nd New Communiti (12 U.S.C. 1749aa-174911). 


This program of mortgage insurance, enacted in 
1965, may have little practical application to the 
territories, for it appears to contemplate essentially 
suburban developments near major metropolitan areas (12 U.S.C. 
1749cc-1), but it does apply to the Virgin Islands, Guam, 
Samoa, the Northern Marianas, and the Trust Territory (12 
U.S.C. 1749aa(c), which incorporates by reference 12 U.S.C. 
1713(a)(7)). The expiration date for the issuance of new 


y Curiously, this subchapter applies expressly also to Midway 
Island. The readily available legislative history is not 
illuminating as to why (1956 U.S. Code Cong. and Admin. News, 4509, 
4547). It reports that "some unique and severe housing problems" 
exist in the Canal Zone, to which the law was also then (1956) 
extended, and that the Department of Defense had advised that "a 
similar problem [undefined] exists on Midway Island." One is 
hereby filled with unimportant questions. If Midway, why not Wake, 
where the population is (and was) far larger? But why Midway at 
all, inasmuch as its major population, and only native population, 
then as now, is gooney birds? 
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mortgages was May 20, 1983 (12 U.S.C. 1749bb(a)), but the date 
could of course be renewed. 


{1) Subchapter IX-B - Mortgage Insurance for Group 
Practice Facilities and Medical Practice Facilities (12 U.S.C. 


1749aaa-1749aaa-5). 


This mortgage insurance program, enacted in 1966, 
is also subject to a May 20, 1983, termination date (12 U.S.C. 
1749aaa (a)). It has applied, according to the definition 
appearing at 12 U.S.C. 1749aaa-5(6), to the Virgin Islands, 
Guam, and American Samoa--and to the Northern Marianas by 
operation of section 502(a) of the Covenant. The Interior 
1979 grants report indicates that it was not then used in any 
of them. The application of the statute to American Samoa, 
because of the absence of conventional mortgage practices 
there, is probably irrelevant but not hurtful. 


{m) Subchapter Ix-C - National Insurance Development 
Program (12 U.S.C. 1749bbb-1749bbb-21). 


Under this bland subchapter title lurks a Federal 
response of some moment to the civil disorders of the late 
1960s. The three programs provided in the subchapter are less 
likely to be responsive to conditions in the territories, but 
this program (enacted in 1968) applies to all of them (i.e., 
to the "territories and possessions", 12 U.S.C. 1749bbb2(14)), 
as well as to the Trust Territory, and it could not, in any 
event, do injury in any of those areas. Portions of the 
statute have terminated as of May 1983, but other portions 
continue to September 30, 1985. The three programs provided 
for are 


-- a program to encourage "fair access to insurance 
requirements" (12 U.S.C. 1749bbb-3), to make denial of 
insurance. on unreasonable bases harder to achieve; 
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-- a program of reinsurance against property losses 
resulting from riots or civil disorders (12 U.S.C. 1749bbb-7); 
and 


-- directly available Federal insurance against 
burglary and theft if it is not otherwise available at 
“affordable rates" (12 U.S.C. 1749bbb-10a). 


{n) Subchapter X - National Defense Housing Insurance 
(12 U.S.C. 1750-1750). 


This subchapter represents a post-war (1951) 
response to housing needs by permitting the Secretary of HUD 
to supplement existing mortgage insurance in areas found by 
the President to be "critical defense housing areas" (12 
U.S.C. 1750b). The statute applies to the Virgin Islands, 
Guam, Samoa, and the Trust Territory (because 12 U.S.C. 1750 
incorporates the definition appearing at 12 U.S.C. 1707(d)) 
and by operation of section 502(a) of the Covenant, to the 
Northern Marianas as well. The probability is that this law 
has withered--it has not been amended since 1967--so it is 
essentially of academic interest only. 


Conclusion: None of the component parts of the National Housing 


Act require amendment, except that the "high cost area" 
authority of the Secretary of HUD should be extended to the 
Virgin Islands and the Northern Marianas (discussed at (c) 
above). 


Federal agency comments: Comments on this memorandum were invited 


from the Departments of Justice and Housing and Urban 
Development, and from the Federal Home Loan Bank Board. All 
comments received have been reflected above. 
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Subject: (a) Federal Credit Unions 
Title 12, Chapter 14 (12 U.S.C. 1751-17954) 


(b) Federal Deposit Insurance Corporation 
Title 12, Chapter 16 (12 U.S.C. 1811-1832) 


(c) Bank Holding Companies 
Title 12, Chapter 17 (12 U.S.C. 1841-1850) 


(d) Bank Service Corporations 
Title 12, Chapter 18 (12 U.S.C. 1861-1867) 


(e) Security Measures for Banks 
Bank Protection Act of 1968 
Title 12, Chapter 19 (12 U.S.C. 1881-1884) 


(f) Financial Recordkeeping 
Title 12, Chapter 21 (12 U.S.C. 1951-1959) 


(g) Tying Arrangements 
Title 12, Chapter 22 (12 U.S.C. 1971-1978) 


Comment: The statutes considered herein present no problems of 
consequence to the territories or the Trust Territory and do 
not require legislative modification. As noted, however, 
those identified under (a), (b), and (f£) could profit from 
legislative clarification, but they do not require it on an 
urgent basis. 


Discussion: (a) The laws pertaining to Federal Credit Unions (12 
U.S.C. 1751-17953) are at least in general applicable to the 
territories and the Trust Territory. A generous statement of 
geographical application makes this clear: the pertinent laws 
apply to "the several Territories, including the trust 
territories, and possessions of the United States" (12 U.S.C. 
1772). This broad application is appropriate, given the 
content of the laws by which as few as seven individuals may 
join in creating a financial cooperative, designed on the one 
hand to encourage thrift, and on the other to provide credit 
at reasonable rates. People of the territories and the Trust 
Territory, no less than those of the continental United 
States, can profit from the presence of credit unions. The 
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Federal parent--the National Credit Union Administration-- 
provides insurance and examinations. There are no U.S. 
citizenship requirements in these laws that would interfere 
with implementation in any of the territories or the Trust 
Territory. 


The language of a number of sections makes clear the broad 
territorial application referred to above: e.g., the 
definition in 12 U.S.C. 1752(9); the location of Federal 
credit unions that are eligible for ‘insurance (12 U.S.C. 
1781(a)). But various other sections, apparently without 
explanation (except historic accident), contain assorted and 
inconsistent references, viz, 


-- Sometimes the word "State" appears, unadorned, and it 
is a term not defined in the statute (e.g., 12 U.S.C. 
1784(d)); 


-- Sometimes reference is made to States and territories 
(e.g., 12 U.S.C. 1785(g)(1)), but not to the Trust Territory; 


-- Sometimes reference is made to the States and 
Territories (12 U.S.C. 1768) which, tightly construed, 
excludes all the territories; 


-- Sometimes reference is made to the Territories and 
possessions (e.g., 12 U.S.C. 1771), or to the territories and 
possessions (e.g., 12 U.S.C. 1752(6)), but not to the Trust 
Territory; 


-- Sometimes the names of most of the territories are 
spelled out followed by reference to the territories and 
possessions generally, but the Trust Territory is excluded (12 
U.S.C. 1785(f£)(2)). 


And so it goes. Given the clear language quoted above from 12 
U.S.C. 1772, there seems no question but that Federal credit 
unions could be established in the Virgin Islands, Guam, Samoa 
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and, by operation of section 502(a) of the Covenant, in the 
Northern Marianas as well. The same may also be true of the 
Trust Territory, but the statutory treatment accorded it is 
more uneven. Given the unlikelihood of the implementation of 
this statute in the Trust Territory in the waning days of the 
trusteeship, the issue would seem not to require urgent 
attention. 


To eliminate uncertainty, however, it would be 
desirable to cause all of the provisions of this chapter that 
relate to territorial application to be brought into harmony. 
That should be done no later than whenever a convenient 
legislative vehicle is at hand. 


(b) The Federal Deposit Insurance Corporation (12 U.S.C. 
1811-1832), provides insurance on deposits--now to $100,000-- 
in banks that are entitled to that protection. Banks that are 
members of the Federal Reserve System are required to be 
insured (12 U.S.C. 1814); national banks that are not members 
of the Federal Reserve System must, upon application, become 
insured by the Corporation (12 U.S.C. 1815); and State banks 
that are not members may be insured, if they apply to the 
Corporation for the insurance and are accepted by it (12 
U.S.C. 1815). 


The territories of American Samoa, Guam, and the 
Virgin Islands are expressly named at all pertinent points 
throughout the statute (except that further legislative 
language is probably needed, as explained below, to meet the 
absence of a Federal district court in Samoa), so that those 
territories are treated precisely as are the States for 
purposes of the FDIC Act. (See 12 U.S.C. 1813(a), (d), (e), 
(1)(5), (m)(1), (0); 1817(a)(4), (b)(5); 1821(a) (2) (A) (iv)). 
Guam was added generally in 1956; Samoa in 1970. By operation 
of section 502 of the Covenant, the Northern Marianas are 
fully covered as well. 


The Trust Territory was expressly added in 1981 to 
most of the above sections. (Reference to it was not inserted 
in the definitions appearing at 12 U.S.C. 1813(d) and (e), but 
that is proper because both those definitions refer to 
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national banks, and there can be no national bank under the 
U.S. banking laws in the Trust Territory. See Memorandum No. 
12-2). Two other sections probably should at the same time 
have been amended to include the Trust Territory but were not: 
12 U.S.C. 1825, providing tax exemption; and 12 U.S.C. 
1832(b)(6), authorizing certain actions by building and loan 
or savings and loan associations. 


The larger problem as to the Trust Territory concerns 
enforcement. As in Samoa, there is no Federal District Court 
with jurisdiction in the area, nor is there a Federal Court of 
Appeals with jurisdiction. Under 12 U.S.C. 1818, each is 
necessary if the FDIC Act is violated. Spotty references to 
"the United States court of any territory" (e.g., 12 U.S.C. 
1818(d)), might assist in connection with Samoa, but they 
would not assist in the case of the Trust Territory because it 
is not a "territory." 


Inasmuch as there are no locally-chartered banks in 
either Samoa or the Trust Territory that are members of the 
FDIC, the point is currently academic. It is likely to remain 
so in connection with the Trust Territory, because trusteeship 
termination is likely to occur (and the FDIC Act cease to 
apply) before new banking institutions come into being. But 
in Samoa’s case there ought to be a correction when it can 
reasonably be achieved--either by vesting appropriate 
authority in the High Court of American Samoa, or in the U.S. 
District Court in Hawaii. 


(c) The Bank Holding Company Act of 1956 (12 U.S.C. 1841- 
1850), seeks to encourage competition in the banking industry 
by causing the Federal Reserve Board to regulate bank holding 
companies and restricting their activities. A bank holding 
company is a company that controls a bank or that controls 
another bank holding company (12 U.S.C. 1841(a)(1)). The Act 
applies to banks in Samoa, Guam and the Virgin Islands, each 
of which is expressly named (12 U.S.C. 1841(c)), and by 
operation of section 502 of the Covenant, to the Northern 
Marianas as well. The judicial review provision (12 U.S.C. 
1848) could pose a problem in Samoa, owing to the absence 
there of a U.S. District Court, but since review can also be 
achieved in the Court of Appeals for the District of Columbia 
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--and since it is not probable that this statute will give 
rise to much activity in Samoa anyway--the problem is in fact 
met by the existing law. 


(d) The Bank rvi rporation A (12 U.S.C. 1861- 
1867), originally passed in 1962 but materially amended in 
1982, permits banks that are insured by the Federal Deposit 
Insurance Corporation to cooperate in performing certain 
banking services--without running afoul of the Federal 
statutes that are designed to discourage anti-competitive 
activities among banks. The statute contains no provision as 
to its geographical application, but it would in effect apply 
to any banks in any of the territories that are insured by the 
FDIC, and the FDIC statute does extend to them all (see the 
discussion at (b) above). 


(e) The Bank Pr ion A £1 (12 U.S.C. 1881-1884) 
requires the Federal agencies that supervise banks to 
promulgate security requirements to discourage robberies. The 
banks that must comply are national and district banks, banks 
that are members of the Federal Reserve System, and banks that 
are insured by the FDIC or the Federal Savings and Loan 
Insurance Corporation. Banks of those sorts in the 
territories, no less than in the States, would be required to 
comply with the security requirements. 


(£) The sections concerning Financial R rdk ing (12 
U.S.C. 1951-1959) authorize the Secretary of the Treasury to 
require uninsured banks to maintain certain records that might 
be useful “in criminal, tax, or regulatory investigations or 
proceedings" (12 U.S.C. 1953). There is no statement in the 
chapter of territorial application as such, but the section 
that permits the Secretary to seek injunctions for the 
violation of the Act permits him to do so "in the proper 
district court of the United States or the proper United 
States court of any territory or other place subject to the 
jurisdiction of the United States" (12 U.S.C. 1954). The 
former phrase certainly means that the Virgin Islands, Guam, 
and the Northern Marianas are covered; the latter phrase might 
have that effect as to Samoa and the Trust Territory, on the 
theory that their respective High Courts are creations of the 
U.S. They are, but that may not make them "United States 
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courts." So far as is known, neither has ever been so defined. 
When convenient, it might be well to clarify the application 
of this law to American Samoa. 


(g) The statutes titled Tying Arrangements (12 U.S.C. 
1971-1978) bar the use by "banks" of certain anti-competitive 


practices that involve a bank’s providing a service to a 
customer only if the customer agrees to purchase a further 
service as well. The "banks" that are prohibited from the 
tying arrangements are those defined as such by the Bank 
Holding Company Act of 1956 (12 U.S.C. 1841(c), discussed at 
(c) above), and accordingly banks in Guam, the Virgin Islands, 
Samoa, and the Northern Marianas are covered by the instant 
chapter. Enforcement could prove difficult in Samoa, where 
there is no "district court of the United States" (12 U.S.C. 
1973, 1975), and where there is probably no "court of the 
United States" (12 U.S.C. 1976), but there may be ways to 
achieve the same result (e.g., finding the defendant in the 
jurisdiction of a U.S. district court (12 U.S.C. 1975)). This 
deficiency is probably not of great moment, in any event. 


Conclusion: The laws considered herein require no modification to 


accommodate the territories and the Trust Territory, although 
when it can conveniently be achieved, legislative 
clarification in some cases (i.e., (a), (b), and (£) above) 
would be desirable. 


Federal agency comments: Comments on this memorandum were invited 


from the Departments of Justice and the Treasury, the Federal 
Reserve, the National Credit Union Administration, and the 
Federal Deposit Insurance Corporation. All comments received 
have been reflected above. 
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Subject: Farm Credit System 
Title 12, Chapter 23, (12 U.S.C. 2001-2260) 


Purpose: To provide a system of credit and other services to 
farmers, ranchers, and producers and harvesters of aquatic 
products, and to their cooperatives, and to rural homeowners. 


Territorial lication: The Farm Credit System does not apply to 
any of the territories of the United States, nor to the Trust 
Territory. Because of a 1980 amendment to the basic statute, 
it could be made applicable by administrative decision to the 
Virgin Islands, but not to any other territory. 


Recommendation: The authority granted to the Federal Farm Credit 
Board to extend credit and other services under this statute 
to the Virgin Islands should be expanded to include Guam and 
the Northern Marianas. In the interest of uniformity, such 
authority could also include American Samoa, but it is not 
likely that the Farm Credit System would be of substantial 
value there. 


Discussion: This chapter contains the Farm Credit Act of 1971, 
which represents a revision of numerous statutes enacted from 
1916 forward that were designed to provide Federal credit 
machinery for the nation’s farmers. Those earlier statutes 
generally applied to Alaska, Hawaii and Puerto Rico, but not 
to the smaller offshore areas. A 1930 Opinion of the Attorney 
General so concluded with respect to the Agricultural 
Marketing Act of 1929, based on the organic acts of those 
three areas that had the effect of extending Federal statutes 
generally (36 Op. Atty Gen 326). 


The Farm Credit System, over which the Farm Credit 
Administration--an independent agency--presides, is elaborate, 
consisting of Federal land _ banks, Federal land bank 
associations, Federal intermediate credit banks, production 
credit associations, and banks for cooperatives. The system 
is now entirely owned by its users. It is financed not 
through Federal appropriations, but through the sale of notes 
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and bonds in the national money market. As described in the 
1982-83 Government Manual (pp. 477-480): 


-- The Federal land banks, of which there are 12 (one pir 
district) are wholly owned by the land bank associations, and 
loans from the land banks may be obtained only with the 
endorsement of the associations. When a loan is made, the 
borrower buys voting stock in the association, and the 
association in turn buys stock in the land bank. Generally, 
when the loan is repaid, both stocks are retired or converted 
to nonvoting shares. 


-- The Federal land bank associations, approximately 480 
in number, are owned by their member-borrowers, who must be 
bona fide farmers, ranchers, providers or harvesters of 
aquatic products, or owners of rural homes. 


-- The 12 Federal intermediate credit banks are owned by 
the production credit associations. The intermediate credit 
banks do not generally loan to individuals, but do make loans 
to "production credit associations, State and national banks, 
livestock loan companies, agricultural credit corporations, 
and similar organizations." 


-- The production credit associations, approximately 420 
in number, are owned by their borrowers. They may make loans 
to bona fide farmers, ranchers, suppliers of aquatic products, 
rural residents, and commercial fishermen. 


-- The Central Bank for Cooperatives, all of whose stock 
is owned by the district banks for cooperatives. 


None of the foregoing serve as depository institutions. 


-- The 12 banks for cooperatives make loans to any 
"Association of farmers, ranchers, or producers or harvesters 
of aquatic products, or any federation of such associations, 
which operates on a cooperative basis and provides marketing, 
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processing, supply, or business service functions for its 
members... ." 


The foregoing system was, in 1980, made 
administratively applicable to the Virgin Islands by the Farm 
Credit Act Amendments of that year (P.L. 96-592). Section 501 
provides that of the 12 farm credit districts, one of which 
includes Puerto Rico, one may also include the Virgin Islands 
"Gf authorized by the Federal Farm Credit Board", but the 
extension of credit and other services to the Virgin Islands 
"Shall be undertaken only if determined to be feasible under 
regulations of the Farm Credit Administration" (12 U.S.C. 
2221).1/ such regulations have not yet been issued. The 
readily available legislative history of this 1980 amendment 
is meager: It states only that 


Interest has been expressed in extending the 
services of the Farm Credit System to the 
Virgin Islands . . . (1980 U.S. Code Cong. and 
Admin. News 7095, 7106). 


There seems good reason to include Guam and the Northern 
Marianas in the key section as well. Agriculture is of some 
importance now in each area and is foreseen as a promising 
subject of economic development. The Report of the Northern 
Marianas Federal Laws Commission on this subject also 
recommends that that area be treated as the Virgin Islands is 
now treated. It might be noted that this agricultural credit 
system is not geared exclusively to major agricultural 
enterprises. The land bank and production credit associations 
are required to prepare special credit and service programs 
for "young, beginning, and small farmers and ranchers" (12 
U.S.C. 2207(a)). 


As for Samoa, it seems unlikely that this program 
would have usefulness there, even though Governments of 
American Samoa have historically encouraged farming 


Y Note added in 1992. The section now appears at 12 U.S.C. 
2002(b). 
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enterprises. Samoa’s commercial farmers are very few--perhaps 
under two dozen--and their farms are of only a few acres each. 
But including Samoa with the other territories would not be 
harmful, if responsible observers see merit in doing so. 


Two sections require citizenship status in connection 
with service in the farm credit system: 12 U.S.C. 2222(b) 
requires that a person must have been a U.S. citizen for 10 
years in order to serve on a farm credit district board, and 
12 U.S.C. 2242(c) and (d) impose a similar requirement in the 
case of members of the Federal Farm Credit Board--the policy- 
making unit for the Farm Credit Administration. The Northern 
Marianas Laws Commission recommended the temporary 
modification of the former to accommodate citizens of the 
Northern Marianas who are not yet citizens of the U.S. (It 
was silent on the latter, perhaps through oversight). The 
possibility of noncitizens from either the Northern Marianas 
or Samoa serving on these boards seems so remote that these 
deficiencies (of a sort) may reasonably be overlooked. It 
might be well, however, to amend 12 U.S.C. 2258 (referring to 
citizens of States but not of territories) for the sake of the 
Virgin Islands and any other territory that may later be 
named. 


An earlier memorandum, No. 12-4, makes reference in 
parts (e), (f), (g), and (h), to certain provisions of other 
iaws that relate to the Farm Credit Administration and that 
are not codified with the revised Farm Credit Act of 1971. An 
examination of those laws reveals that they create no 
particular problems for the territories, except that two ought 
to be modified if any territories are added to the law: 12 
U.S.C. 1141h(c) and 1148b(a). 


Conclusion: The statutes that constitute the Farm Credit System 
should be susceptible to extension to Guam and the Northern 
Marianas if the Farm Credit Board so concludes, as in the case 
of the Virgin Islands. 


Federal agency comments: Comments on this memorandum were invited 
from the Department of Justice and the Farm Credit 
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Administration. All comments received have been reflected 
above. 
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(a) 


(b) 


(c) 


(da) 


{e) 


(£) 


(g) 


(h) 


(i) 


(m) 


(n) 


Memcrandum No. 12-9 
June 1983 
Revised February 1984 


Federal Financing Bank 
Title 12, Chapter 24 (12 U.S.C. 2281-2296) 


National Commission on Electronic Fund Transfers 
Title 12, Chapter 25 (12 U.S.C. 2401-2408) 


Disposition of Abandoned Money Orders and Traveler’ 
Checks 
Title 12, Chapter 26 (12 U.S.C. 2501-2503) 


Real Estate Settlement Procedures 
Title 12, Chapter 27 (12 U.S.C. 2601-2617) 


Emergency Mortgage Relief 
Title 12, Chapter 28 (12 U.S.C. 2701-2712) 


Home Mortgage Disclosure 
Title 12, Chapter 29 (12 U.S.C. 2801-2811) 


Community Reinvestment 
Title 12, Chapter 30 (12 U.S.C. 2901-2905) 


National Consumer Cooperative Bank 
Title 12, Chapter 31 (12 U.S.C. 3001-3051) 


Foreign Bank Participation in Domestic Markets 
International Banking Act of 1978 
Title 12, Chapter 32 (12 U.S.C. 3101-3108) 


Depository Institution Management Interlocks 
Title 12, Chapter 33 (12 U.S.C. 3201-3208) 


Federal Financial Institutions Examination Council 
Title 12, Chapter 34 (12 U.S.C. 3301-3308) 


Right to Financial Privacy 
Title 12, Chapter 35 (12 U.S.C. 3401-3422) 


Depository Institutions Deregulation and Financial 
Regulation Simplification 
Title 12, Chapter 36 (12 U.S.C. 3501-3524) 


Solar Energy and Energy Conservation Bank 
Title 12, Chapter 37 (12 U.S.C. 3601-3620) 
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(o) Multifamily Mortgage Foreclosure 
Title 12, Chapter 38 (12 U.S.C. 3701-3717) 


(p) Alternative Mortgage Transactions 
Title 12, Chapter 39 (12 U.S.C. 3801-3805) 


Comments: The statutes considered herein present no problems of 
consequence to the territories or the Trust Territory and do 
not require legislative modification for their purposes, but 
clarification of one ((c) below) might be helpful. 


Discussion: (a) The Federal Financing Bank Act of 1973 (12 U.S.C. 
2281-2296), creates within the Treasury Department the Federal 
Financing Bank, so as "to assure coordination of [federally 
assisted borrowing] programs with the overall economic and 
fiscal policies of the Government, to reduce the costs of 
+ . . borrowings from the public, and to assure that such 
borrowing are ... least disruptive of private financial 
markets and institutions" (12 U.S.C. 2281). The statute, 
thus, relates to internal management within the Executive 
Branch, so it has no particular geographical application. It 
has been used, however, in connection with loans to the Guam 
Power Authority, so it clearly has an impact beyond the 
States. 


(b) The National Commission on Electronic Fund 
Transfers (12 U.S.C. 2401-2408) no longer exists, although the 
statute creating it remains on the books. 


(c) The provisions dealing with the Disposition of 
Abandoned Money Orders and Traveler’s Checks (12 U.S.C. 2501- 
2503) state that in case the purchaser of them cannot be 
found, abandoned money orders or traveler’s checks become the 
property of the "State" in which they were purchased. The 
term is undefined, so it may not include the territories. The 
provision might reasonably be clarified by an amendment, but 
the issue does not seem to be of substantial moment. The 
Northern Marianas Commission on Federal Laws so recommended, 
however, so a parallel recommendation is offered here. 
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(d) The Real Estate Settlement Procedures Act of 1974 
(12 U.S.C. 2601-2617) vests in the Secretary of HUD authority 
to deal with the problem of "unnecessarily high settlement 
charges caused by certain abusive practices that have 
developed in some areas of the country" (12 U.S.C. 2601). The 
territories are clearly covered under either of two theories: 
the Act applies to "federally related mortgage loans", the 
basic programs for which generally apply in most of the 
territories (see in particular Memorandum No. 12-6, part (c)); 
and 12 U.S.C. 2604, which requires the Secretary to prepare 
and distribute informational booklets on settlement costs, 
admcnishes him in subsection (b) to "take into consideration 
differences in real estate settlement procedures which may 
exist among the several States and territories." HUD clearly 
agrees, for its regulations (appearing in the USCA following 
12 U.S.C.A. 2617) define "State" to include the territories 
and possessions (24 CFR 3500.2(h)). 


(e) Authority under the Emergency Housing Act of 1975, 
pertaining to Emergency Mortgage Relief (12 U.S.C. 2701-2712) 
expired in 1977. 


(£) The Home Mortgage Disclosure Act of 1975 (12 
U.S.C. 2801-2811) requires home banks that make federally 
related mortgage loans and whose offices are in "a standard 
metropolitan statistical area, as defined by the Office of 
Management and Budget" (12 U.S.C. 2803(a)(1)), to make certain 
disclosures concerning their lending practices. No territory 
is, in whole or in part, within a standard metropolitan 
statistical area, so the act has no application to any of 
them. 


(g) These sections on Community Reinvestment (12 
U.S.C. 2901-2905) require Federal agencies that supervise 
financial institutions to "assess the institution’s record of 
meeting the credit needs of its entire community, including 
low- and moderate-income neighborhoods" and to take that 
record into account in dealing with the institution (12 U.S.C. 
2903). The authority runs to the Fedéral agency, not to 
particular territories, but it would affect those where 
regulated institutions exist. 
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(h) The ion. Nn: rc rative Bank A (12 
U.S.C. 3001-3051), creates the Bank in order to "make 
available necessary financial and technical assistance to 
cooperative self-help endeavors as a means of strengthening 
the Nation’s economy" (12 U.S.C. 3001). The Bank’s assistance 
is provided to coops that provide goods, services, and other 
facilities for its members as "ultimate consumers" (12 U.S.C. 
3015(a)), and that assistance may be provided "throughout the 
United States, its territories and possessions .. ." (12 
U.S.C. 3011). The Virgin Islands, Guam, and Samoa are clearly 
covered by that language. The Trust Territory, however, is 
not. 


The Northern Marianas is not covered by the law at 
this time, because the date of the statute (August 20, 1978) 
is subsequent to the date on which the Commonwealth of the 
Northern Marianas came into being (January 9, 1978), so 
section 502(a) of the Northern Marianas Covenant does not have 
the effect of extending this statute. The Northern Marianas 
Federal Laws Commission has therefore recommended express 
extension of the law to the Northern Marianas. Inasmuch as 
there are coops in the Northern Marianas that might be aided 
by this law, there is obvious merit in the recommendation. At 
the same time, when the trusteeship is terminated and the 
Northern Marianas becomes a territory of the U.S., the law 
will then apply there under section 105 of the Covenant. 
Since that event is expected soon to occur, special 
legislation would be likely to have value for only a brief 
period. 


(i) The International Banking Act of 1978 (12 U.S.C. 
3101-3108) outlines the manner in which "foreign" banks may 
create agencies or branches in the United States, and provides 
for their regulation. A "foreign bank" is one created under 
the laws of a foreign country or a territory of the U.S.--with 
Puerto Rico, Guam, Samoa, and the Virgin Islands being 
expressly named. Hence, banks created in U.S. territories are 
treated identically to banks created in foreign countries 
(including the Trust Territory) (12 U.S.C. 3101(7)). Sucha 
bank may create either a "Federal branch," which in effect 
means a branch in one of the States or the District of 
Columbia, or a "Federal agency" which (confusingly, but for 
this particular purpose) means an agency of the bank operating 


251 


Memorandum No. 12-9 


in one of the States or the District (12 U.S.C. 3101, 3102). 
Such foreign banks, branches, and agencies are subject to 
various Federal banking laws and to some of the regulatory 
authority of the Comptroller of the Currency, the Federal 
Reserve Board, and the FDIC (12 U.S.C. 3102, 3104, 3105). 


The readily available legislative history does not 
explain why banks created under territorial law are regarded 
as foreign rather than domestic (1978 U.S. Code Cong. and 
Admin. News 1421), but on this point, a lawyer for the FDIC 
has provided the following explanation: 


+ . . banks created under the laws of the 
territories were put on the same footing as 
those created under the laws of foreign 
countries in order not to give banks of the 
territories any undue advantages over national 
member banks or state-chartered banks in the 
realm of interstate banking. National member 
banks = and state-chartered banks remain 
severely restricted in their ability to take 
deposits across state lines, and Congress did 
not want either foreign banks or territorial 
banks to engage in the full range of deposit- 
taking activities in more than one state. 
(Letter of August 29, 1983.) 


In the circumstances, there is no need to consider the 
modification of this statute because the territories are not 
the subject of discriminatory treatment. 


(4) The provisions pertaining to Depository 
Institution Management Interlocks (12 U.S.C. 3202-3207), bar 
a management official in one bank or depository institution 
from serving in the same capacity in another bank in the same 
general area. The prohibition applies throughout the United 
States, including Guam, Samoa, the Virgin Islands, and "any 
territory" (12 U.S.C. 3204(4)). Because the Act was approved 
after the Commonwealth of the Northern Mariana Islands came 
into being (on November 19, 1978, following the emergence of 
the Commonwealth the preceding January), it does not now apply 
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there. The Northern Marianas Commission recommended that the 
law be amended to take account of the pre-termination period, 
even though it recognized that with termination the Northern 
Marianas would be covered as a "territory." The latter would 
seem sufficient. 


{k) The chapter entitled Federal Financial 
Institutions Examination Council (12 .U.S.C. 3301-3308), 


establishes the council and charges it with prescribing 
uniform standards for bank examination by pertinent Federal 
| agencies. To the extent that those agencies do business in 
| the territories, and all of them are authorized to do so to 
some extent, this chapter indirectly affects the territories 
--which is as it should be. 


(1) The Right to Financial Privacy Act of 1978 (12 
U.S.C. 3401-3422), requires banks and other financial 
institutions to treat customers’ records with confidentiality, 
and not to release them to Government officials except under 
procedures prescribed in the Act. By' its terms, the Act 
applies to Guam, Samoa and the Virgin Islands (12 U.S.C. 
3401(1). It does not apply in the Trust Territory and need 
not do so. The Act does not currently apply to the Northern 
Marianas, because it was enacted on November 10, 1978, after 
the effective date for operation of section 502 of the 
Covenant had passed. Although it will become applicable to 
the Northern Marianas upon trusteeship termination, the 
Northern Marianas Commission on Federal Laws recommended that 
it be made applicable during the interval. That may not be 
important, but it could not be hurtful. 


(m) The Depository Institutions Derequlation Act _ of 
1980, and the Financial Requlation Simplification Act of 1980, 
both of which are here codified (12 U.S.C. 3501-3524), pose no 
problems for the territories. The former creates a committee 
of Federal banking officials to "provide for the orderly 
phase-out and the ultimate elimination of the limitations on 
the maximum rates of interest and dividends which may be paid 


on deposits and accounts .. ." (12 U.S.C. 3503), and its 

direct effect is thus upon regulations--not upon geographic 

areas as_ such. The latter statute imposes a program of 
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regulatory simplification upon relevant Federal agencies, and 
it too does not apply to the territories as such. 


(n) The Solar Energy and Energy Conservation Act of 
1980 (12 U.S.C. 3601-3620), provides a variety of forms of 
financial assistance--reductions of loan obligations, 
prepayments of interest, grants--to encourage the use of 
energy conservation techniques and the vse of solar energy. 
Authority for its activities coincides with the reach of the 
Government National Mortgage Association (12 U.S.C. 1723a(a), 
discussed in Memorandum No. 12-6, part (d)), and the GNMA may 
function in the Territories and possessions--and thus in the 
virgin Islands, Guam, the Northern Marianas, and Samoa. So, 
therefore, runs the authority under the instant statute. 
Given its unusual dependence on imported energy resources, and 
its unusual abundance of sunshine, the Trust Territory would 
represent a sound further target for this statute, but the 
likely early termination of the trusteeship argues against its 
extension now. 


(o) The Multifamily Mor Forecl ire provisions 
(12 U.S.C. 3701-3717) prescribe a uniform Federal mortgage 
foreclosure procedure for the Secretary of HUD, with respect 
to certain mortgages he holds on property. The act, and thus 
the procedure, extends to such federally mortgaged properties 
in all areas of current interest, including the Trust 
Territory (12 U.S.C. 3702(8)). 


(p) Alternative Mortgage Transactions (12 U.S.C. 3801- 
3805) contains provisions that are designed to respond to the 
volatile changes in housing interest rates--the legislation 
was enacted in October 1982--by eliminating the discriminatory 
impact that Federal regulations that provide for alternative 
mortgage financing have upon nonfederally chartered housing 
creditors. Alternative mortgage transactions refer to ones in 
which the interest rate may be adjusted; in which the interest 
rate matures early, so as to permit adjustment; or by other 
techniques not usual to traditional fixed-rate transactions 
(12 U.S.C. 3802). The sections here codified contain no 
provision for geographical application, but internal 
references suggest that the provisions apply to the Virgin 
Islands, Guam, and the Northern Marianas; i.e., a reference in 
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section 803(2) of P.L. 97-320 (12 U.S.C. 3802(2)) to section 
501(a)(2) of P.L. 96-221, the Depository Institutions 
Deregulation and Monetary Control Act of 1980 (see (m) above, 
but the pertinent portion is not there considered), leads in 
turn to references to the Federal Deposit Insurance 
Corporation Act (Memorandum No. 12-7(b)), the Federal Credit 
Union Act (Memorandum No. 12-7(a)), the Federal Home Loan Bank 
Act (Memorandum No. 12-5(a)), and the National Housing Act 
(Memorandum 12-6(e)). All of these laws apply to the three 
territories in question (and in some cases to Samoa as well, 
but because the subject matter is mortgages, application to 
Samoa is academic). This conclusion is fortified by a further 
Provision in P.L. 96-221 that excludes certain insured banks 
in Puerto Rico (see section 501(a)(2)(B), 94 Stat. 132,162), 
thereby strongly suggesting that banks elsewhere in Puerto 
Rico and in offshore areas are comprehended. 


Conclusion: None of the above statutes requires amendment to 
accommodate the current needs of the territories or the Trust 
Territory, but the law pertaining to the treatment of 
abandoned money orders and traveler's checks ((c) above) might 
be clarified. 


Federal agency comments: Comments on this memorandum were invited 
from the Departments of Housing and Urban Development, 
Justice, and the Treasury, and from the Federal Reserve, the 
Federal home Loan Bank Board, and the Federal Deposit 
Insurance Corporation. All comments received have been 
reflected above. 
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Title 13 - CENSUS 
- Contains nothing of substantial interest to the territories or 
the Trust Territory. 


* Contains matters of particular interest to the territories and 
the Trust Territory, but no legislative recommendations. 


Memorandum 13 U.S.C. 
Number Subject sections 
| 
13-1 * (a) Administration 1-26 
| 
- (b) Collection and Publication of 41-103 
Statistics 
- (c) Censuses 131-196 
- (d) Offenses and Penalties 211-241 
é | 
* (e) Collection and Publication of 301-307 


Foreign Commerce and Trade 
Statistics 


Memorandum No. 13-1 
October 1985 


Subject: Title 13 of the United States Code 
Census 


(a) Administration 
Title 13, Chapter 1 (13 U.S.C. 1-26) 


(b) Collection and Publication of Statistics 
Title 13, Chapter 3 (13 U.S.C. 41-103) 


(c) Censuses 
Title 13, Chapter 5 (13 U.S.C. 131-196) 


(d) Offenses and Penalties 
Title 13, Chapter 7 (13 U.S.c. 211-241) 


(e) Collection and Publication of Foreign Commerce and 
Trade Statistics 


Title 13, Chapter 9 (13 U.S.C. 301-307) 


Comment: The laws pertaining to U.S. censuses and to the Census 
Bureau, including the law giving rise to Shippers’ Export 
Declarations, are sufficiently broad in their application and 
permit sufficient flexibility in their administration to meet 
the needs of the territories and the Trust Territory. 


Discussion: (a) The first chapter of the Census title concerns 
Administration (13 U.S.C. 1-26), and provides for the 
establishment of the Bureau of the Census in the Department of 
Commerce, for its hiring of officers and employees, and for 
the availability of information assembled by it. The 
geographical references in the chapter (and for the most part, 
elsewhere in the Title) are current and comprehensive; e.g., 
a section permitting the sharing of nonidentifiable 
statistical information with constituent governments (13 
U.S.C. 8(b)) refers to sharing with a "possession" or an 
"area", with the latter defined to include "the Virgin 
Islands, Guam, the Commonwealth of the Northern Mariana 


Islands, and . . . such other possessions and areas over which 
the United States exercises jurisdiction, control, or 
sovereignty" '(13 U.S.C. 191(a)). Inclusion of the last 


category is discretionary with the Secretary of Commerce, and 
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subject to the concurrence of the Secretary of State. This 
language has permitted the inclusion of the Trust Territory in 
recent U.S. censuses, as well as Samoa. 


The law provides that "permanent officers and employees of the 
Bureau [of the Census] shall be citizens of the United States" 
(13 U.S.C. 22). That bar to employment has been overcome by 
Presidential Proclamation with respect to citizens of the 
Northern Marianas, who are for the purpose of 13 U.S.C. 22 
regarded as citizens of the United States in the period 
preceding Trusteeship termination (Proclamation 5207, June 7, 
1984, sec. 2(b))--at which time they will be collectively 
naturalized under the terms of the Northern Marianas Covenant 
(Public Law 94-241, sec. 301). The bar remains, however, So 
far as most American Samoans are concerned, inasmuch as they 
are largely nationals but not citizens of the United States. 
But an early opinion of the United States Attorney General 
concludes that the citizenship requirement does not apply to 
temporary employees, including enumerators and interpreters, 
and Samoans can thus be employed by the Census Bureau when 
they are likely to be most needed for the Decennial Census and 
eee particular Census activities (28 Op. Atty. Gen. 227 
1910)). 


(b) The chapter entitled, Collection and Publication 
of Statistics (13 U.S.C. 41-103) is narrower than that title 
suggests. It deals with five particular census projects: the 
collection of statistics on (1) cotton (ginned, consumed, 
imported, exported, etc.); (2) fats, oils, and greases; (3) 
business operations, under a law that became effective in 
January 1983 but is to expire seven years later (13 U.S.C 91); 
(4) crime and "the defective, dependent, and delinquent 
classes" (13 U.S.C. 101(a)(1))--a usage that now offends but 
which may have been in style when the law was enacted in 
1906” and (5) "religious bodies" (13 U.S.C. 102). The last 
two of these are discretionary, but the Secretary of Commerce 
“shall” perform the others. There is no hint in the chapter 
as to geographic applicability. Given the broad and 
unquestionable application of much of Title 13 to the 


VY 34 Stat. 218; but the 1902 language that preceded the 1906 


law is even more surprising (32 Stat. 52, sec. 7). 
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territories, it seems probable that activities of the Bureau 
of the Census pertaining to any of these statistical studies 
could be performed in the territories (and the Trust 
Territory, for a time) if there is relevant data there to be 
gathered. In some cases, there is none (no cotton, almost no 
fats, oil, and greases), and with respect to the other 
subjects of statistics, there is no evident, current need. 


(c) The chapter on Censuges (13 U.S.C. 131-196) 
applies in all of the territories, and on a discretionary 
basis, in the Trust Territory as well (13 U.S.C. 191(a)). 
Five censuses are provided for: (1) a census of manufactures, 
mineral industries, and other businesses--to be performed 
every 5 years (13 U.S.C. 131); (2) the population census, to 
be performed every 10 years, but with a "mid-decade" census as 
well, for the principal purposes of determining the 
apportionment of Representatives in Congress and in State 
legislatures and of determining eligibility and entitlements 
under Federal programs (13 U.S.C. 141); (3) the housing 
census, to be performed at least every ten years (13 U.S.C. 
141(g)); (4) the agriculture census, to be performed every 
five years (13,U.S.C. 142); and (5) the census of governments, 
to be performed every five years, and to include such matters 
as taxes, governmental receipts, and indebtedness (13 U.S.C. 
161). 


In the form in which these laws now appear, they make frequent 
reference to the "States" (defined to include the District of 
Columbia only (13 U.S.C. 184(2)), but none to the territories. 
As originally enacted, however, or as later amended--i.e., as 
they stood before Title 13 was enacted into positive law in 
1954--the laws providing for the above censuses made express 
(but non-uniform) references to the territories. For example, 
the population census was to be conducted in Guam, Samoa, and 
the Virgin Islands by their Governors; the housing census was 
to be performed in the Virgin Islands, by the Secretary of 
Commerce, but no other territory was mentioned; the census of 
governments was to include such territories and possessions as 
the Secretary might determine. All of the foregoing are 
comprehended by the current language, appearing at 13 U.S.C. 
191(a). That section provides that the five censuses referred 
to above are to include, among others, the Virgin Islands, 
Guam, and the Northern Marianas, as well as "such other 
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possessions and areas over which the United States exercises 
jurisdiction, control, or sovereignty” as the Secretary of 
Commerce determines, with the concurrence of the Secretary of 
State (13 U.S.C. 191(a)). Those words are broad enough to 
permit the inclusion of both Samoa and the Trust Territory, 
and each has been included in Federal census activity in the 
past. In the case of all of the foregoing areas, the 
Secretary may use data obtained by either the Governor or the 
"highest ranking Federal official" (13 U.S.C. 191 (b)). 


(d) Offenses and Penalties (13 U.S.C. 211-241) relate 
both to employees of the Bureau of the Census who provide 
inaccurate information or wrongfully disclose information, 
and to those quizzed who refuse to provide information or who 
provide misinformation in order to deceive. Fines and 
imprisonment are prescribed, and because the forum is not 
specified, the penalties are available in the offshore areas 
outside the Federal judicial system (i.e., Samoa and the Trust 
Territory), as well as those within it (i.e., the Virgin 
Islands, Guam, and the Northern Marianas). 


(e) The chapter concerning the Collection and 
Publication of Foreign Commerce and Trade Statistics (13 
U.S.C. 301-307) deals with the Shipper’s Export Declaration--a 
matter of substantial contention in some of the territories in 
the past, but satisfactorily resolved at this time. The 
arguments were directed at regulations issued under the law, 
however, and not to the law itself. The law is and has been 
sufficient to meet territorial requirements, and the current 
regulations issued under this chapter appear to be agreeable 
to the territories. 


The fundamental provision here involved authorizes the 
Secretary of Commerce to collect information 


from all persons exporting from, or importing 
into, the United States and the noncontiguous 
areas over which the United States exercises 
sovereignty, jurisdiction, or control, and 
from all persons engaged in trade between the 
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United States and such noncontiguous areas and 
between those areas . . . (13 U.S.C. 301(a)). 


The Virgin Islands, American Samoa, and Guam, are all under 
U.S. sovereignty, jurisdiction, and control; the Trust 
Territory is under U.S. jurisdiction, given Article 3 of the 
Trusteeship Agreement; the Northern Marianas remain a part of 
the Trust Territory until trusteeship termination, so they are 
also now under U.S. jurisdiction; and following trusteeship 
termination, the Northern Marianas too will become an area 
over which the U.S. exercises sovereignty, jurisdiction, and 
control. The language of 13 U.S.C. 301(a), quoted above, is 
thus about as comprehensive as could be devised, and it is 
sufficient to permit the collection of trade statistics 
pertinent to all of the areas that are the subject of this 
study .2/ And, because the language quoted above constitutes 
an authorization to the Secretary of Commerce, and not a 
requirement, and because in addition he is authorized to grant 
exceptions (13 U.S.C. 302), the trade statistics law is now 
flexible enough to permit appropriate responses to particular 
territorial needs. 


2/ the Northern Marianas Commission on Federal Laws concluded 
differently. This chapter 9 of Title 13 is discussed at 
considerable length in the Commission’s Second Interim Report (pp. 
306-312), where it is argued that because the chapter applies to 
the Northern Marianas under section 502(a)(2) of the Covenant, it 
must apply to the Northern Marianas as it is "applicable to the 
several states". And because the law does not permit the 
collection of trade statistics with respect to shipments from one 
State to another State, it also does not permit the collection of 
statistics with respect to shipments from a State to the Northern 
Marianas, because the Northern Marianas are equated for this 
purpose with a State. The argument, although tortuous, has 
theoretical appeal--but the Commission’s Report concedes that it 
"is surely an unintended result of application of the Covenant 
formula" (p. 308). Because that result is not only unintended but 
also in conflict with a clear congressional purpose to find the 
most sweeping possible language as to the offshore areas (evidenced 
by the words of 13 U.S.C. 301(a), quoted above), it seems 
reasonable to conclude for purposes of this study that it does not 
represent a legislative oversight that needs correction. 
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As stated above, the arguments that have arisen on this 
subject have been directed toward the regulations, not the 
statute. The examination of regulations is not within the 
scope of this study, but a brief description of the problem 
may be useful to illustrate the adequacy of and the 
flexibility of the law as it stands. In the early 1960’s, a 
growing chorus of complaints from Guam charged that the 
Shipper’s Export Declaration, then required for shipments of 
goods from the States to Guam, had the effect of increasing 
the cost of goods in Guam and delaying shipment--this because 
of the alleged burdensome quantity of paperwork involved. For 
some years, a change in the regulations was resisted in 
Washington, on the ground that the statistics had value in 
both the private and public sectors, in Guam as well as 
elsewhere in the U.S., but in 1968 the requirement was 
liftea.2/ In 1983, the Northern Marianas asked the Commerce 
Department to accord to it Guam-like treatment, and to 
eliminate the requirement for Export Declarations for goods 
moving from the States to the Northern Marianas, and 
thereafter (early 1985) the Commerce Department did so. 
Hence, it seems reasonable to conclude that the law providing 
for shippers’ export declarations extends geographically as 
fully as could be needed, but that its impact can be reduced 
or eliminated if circumstances warrant. 


Conclusion: The laws contained in Title 13 require no modification 
to meet the needs of the territories or the Trust Territory. 


Federal agency comments: Comments were requested on this 
memorandum from the Department of Commerce, which offered one 
suggested change and that change has been incorporated above. 


¥ For a brief time in the early 1980's the Guam position was 
reversed, and the Guam Delegate, on behalf of the Guam Department 
of Commerce, sought the reinstitution of the Shipper’s Export 
Declaration for shipments from the States to Guam. A need was 
reportedly felt for more trade data in Guam. This time the U.S. 
Commerce Department resisted, and suggested an alternative and less 
burdensome means of collecting data from those making shipments to 
Guam from all sources. 
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Title 14 - COAST GUARD 


- Contains nothing of substantial interest to the territories or 


the Trust Territory. 


** Contains recommendations for changes in the law. 


Memorandum 

Number Subject 
14-1 - Coast Guard 

14-2 ** 1991 Addendum 
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14 U.S.C. 


sections 


1-832 
666 


Memorandum No. 14-1 
July 1982 
Revised January 1991 


Subject: Coast Guard 
Title 14 (14 U.S.C. 1-894) 


Purpose: To provide for the establishment and organization of the 
Coast Guard, and for its functions and personnel. 


Territorial application: With minor exceptions discussed below, 
the authority conferred upon the Coast Guard by Title 14 does 
not exclude the territories or the Trust Territory, nor, again 
with exceptions, do the laws pertaining to Coast Guard 
personnel disqualify the people of those areas from Coast 
Guard service. 


Recommendation: Title 14 requires no change in order to accommo- 
date the needs of the territories or the Trust Territory. 


Discussion: 


Contents of Title 14: Title 14 is concerned with the 
establishment of the Coast Guard, with defining some of its 
responsibilities (but not all, for many are codified elsewhere, 
particularly in Titles 16, 33, and 46), and with providing for 
its personnel. Because Title 14 was enacted into positive law 
as recently as 1949, it contains relatively few anachronisms,! 


Y The Title does not, however, wholly ignore that past. As 
candidates for the Good Old Days department, 14 U.S.C. 476, 481, and 
482 stand out. 


--14 U.S.C. 476 authorizes a contingency fund for the 
Commandant of the Coast Guard in an amount “not to exceed $7,500 
in any one fiscal year." Of that munificent sum, a full $2,500 
may be passed to the Superintendent of the Coast Guard Academy 
to meet contingencies there. 


--14 U.S.C. 481 permits the Commandant to pay a sum "not 
to exceed $25" to an enlisted member dishonorably discharged, 
(continued...) 


264 


Memorandum No. 14-1 


and it often reflects an especial consciousness of the offshore 
areas and their people. 


Jurisdiction: The provisions of Title 14 that 
concern the areas where the Coast Guard is to perform its 
functions usually refer to areas "under the jurisdiction of 
the United States," or variations thereof, a phrase generally 
construed to comprehend not only the territories but also the 
Trust Territory, which is subject to U.S. "jurisdiction" by 
the terms of the U.S.-UN Trusteeship Agreement. There are in 
Title 14 a few references to "Territories and possessions," 
the usage that clearly comprehends American Samoa, Guam, the 
Northern Marianas, and the Virgin Islands, but is usually 
regarded as excluding the Trust Territory because the U.S. 
does not claim sovereignty with respect to that area and it is 


thus not U.S. "territory." Finally, the Coast Guard is 
sometimes called upon to act with respect to the "navigable 
waters of the United States." That phrase, too, generally 


comprehends the territories, whose coastal waters are regarded 
as "navigable waters of the United States," but not the Trust 
Territory. 


Hence, as to sections referring either to the 
territories and the Trust Territory expressly or to areas 
under U.S. jurisdiction: 


--14 U.S.C. 2 charges the Coast Guard with law 
enforcement, safety of life and property at sea, aids to 
maritime navigation, and other responsibilities "on, under, 
and over the high seas and waters subject to the jurisdiction 
of the United States." 


Y/(...continued) 
but only if the member "would otherwise be without funds to meet 
his immediate needs." 


--14 U.S.C. 482 prevides that an enlisted member who is 
discharged for, among other things, bad conduct or "inaptitude," 
may be provided with civilian clothing costing up to $30, 
"including an overcoat when necessary." 
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--14 U.S.C. 81 authorizes the Coast Guard to provide 
aids to navigation in the "territories and possessions of the 
United States, the Trust Territory of the Pacific Islands," 
and places with U.S naval and military bases. 


--14 U.S.C. 83, bars others from establishing aids to 
navigation in waters "subject to the jurisdiction of the 
United States, its territories or Possessions, or the Trust 
Territory of the Pacific Islands. ... 


--14 U.S.C. 85 provides for the protection of 
navigation aids "in or over waters subject to the jurisdiction 
of the United States." 


--14 U.S.C. 88 authorizes the Coast Guard’s rescue 
activities "on and under the waters over which the United 
States has jurisdiction." 


--14 U.S.C. 89 authorizes Coast Guard law enforcement 
activities on "waters over which the United States has 
jurisdiction." 


--14 U.S.C. 147 pertains to the collection of weather 
data over "waters over which the United States has 
jurisdiction." 


--14 U.S.C. 634(a) permits the designation of Coast 
Guard officers as responsible for particular "waters over 
which the United States has jurisdiction." 


The territories and the Trust Territory are obviously 
not excluded from any of the foregoing. 


As to Territories or possessions: 
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--14 U.S.C. 141(a) permits the Coast Guard to 
cooperate with any "State, Territory [or] possession"; but the 
Coast Guard could cooperate with the Trust Territory as well 
by doing so through the Interior Department under 48 U.S.C. 
1681(b). 


--14 U.S.C. 148 permits the assignment of Coast Guard 
officers as maritime instructors to the "States, Territories, 
the District of Columbia, and Puerto Rico." Doubtless any of 
the current territories or the Trust Territory could, if they 
chose, receive the same assistance via the Interior Department 
pursuant to 48 U.S.C. 1469d and 1681(b). 


As to navigable waters: 


--14 U.S.C. 84 applies through cross references (to 
14 U.S.C. 81 and 83) to the territories and the Trust 
Territory, and additionally one portion makes it unlawful to 
anchor a vessel to interfere with range lights "in any of the 
navigable waters of the United States." 


--14 U.S.C. 86 permits the Coast Guard to mark sunken 
obstructions on the "navigable waters ... of the United 
States." 


Personnel: The statutes concerning Coast Guard 
personnel, including cadets at the Coast Guard Academy at New 
London, Connecticut, are surprisingly free of citizenship 
requirements. With the relatively minor exceptions detailed 
below, there are no statutory requirements that they be 
citizens or nationals of the United States. The exceptions: 


--14 U.S.C. 195, pertaining to the admission to the 
Coast Guard Academy of "foreign nationals." Students from 
Palau could be admitted under this section. Students from the 
former components of the Trust Territory that are now the 
Republic of the Marshalls and the Federated States of 
Micronesia are expressly admissible to the Coast Guard Academy 
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under 14 U.S.C. 195 pursuant to section 342 of the Compact of 
Free Association (48 U.S.C. 1681 note). 


--14 U.S.C. 371(a) provides for Coast Guard "aviation 


' and they are to be drawn from "citizens in civil 


cadets," 
life." 


--14 U.S.C. 706 permits the admission of temporary 
members of the Coast Guard reserve of "a citizen of the United 
States, its territories, or possessions" who meets certain 
additional requirement. 


--14 U.S.C. 823 provides that the Coast Guard 
Auxiliary will be composed of "citizens of the United States 
and its territories and possessions," who are boat, aircraft, 
or radio station owners. 


Northern Mariana Commission recommendations: In its January 1982 


report to the Congress, the Northern Mariana Islands 
Commission on Federal Laws recommended that for purposes of 
four sections of Title 14--195, 371, 706, and 823, all of 
which are discussed above--citizens of the Northern Marianas 
should be deemed to be citizens of the United States prior to 
trusteeship termination. The subsequent termination of the 
Trusteeship Agreement as to the Northern Marianas, with the 
people of that area becoming U.S. citizens under Article III 
of the Covenant, makes that recommendation moot. 


Noncitizen nationals in American Samoa are 
disadvantaged by the same sections--although it could 
reasonably be argued that they are for purposes of sections 
706 and 823 "citizens" of a "territory or possession." But in 
the absence of evidence that any of these sections pose a 
genuine problem to Samoans, it seems reasonable to refrain 
from amending them. 


Conclusion: The few sections in which Title 14 does not fully 


comprehend the territories, the Trust Territory, and their 
people do not appear of sufficient importance to warrant their 
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legislative correction. They are generally rather minor 
omissions, probably unconscious oversights, that would lend 
themselves to correction at such time as the Title is 
generally revised and updated, but that are probably not 
serious enough to require a separate act of Congress. 


Federal agency comment: Comments were invited from the Department 
of Justice and the Coast Guard, and no adverse comments were 
received. When revised in 1991, this memorandum was not 
recirculated for further comment. The only changes then made 
were designed to reflect minor and nonsubstantive changes in 
Title 14 made during the intervening years. 
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Memorandum No. 14-2 
January 1991 


: 1991 Addendum 
14 U.S.C. 666 


Purpose: When Memorandum 14-1, originally prepared in 1982, was 


reviewed in 1991 prior to publication, and when some revisions 
were then made to reflect statutory changes in the intervening 
years, Title 14 was also reviewed to identify any additions 
enacted over those years that might affect the territories. 
One such addition, 14 U.S.C. 666, enacted in 1989, appeared. 
That section, being confined to "States," ought to be expanded 
to include the four territories here involved. 


Discussion: The 1989 addition that is codified at 14 U.S.C. 666 


requires the Coast Guard to hire "local residents" of a state 
with a high unemployment rate, under Coast Guard contracts for 
construction or services in that State. Specifically, the law 
provides that-- 


each contract awarded by the Coast 
Guard for construction or services to 
be performed in whole or in part in a 
State that has an unemployment rate in 
excess of the national average ... 
shall include a provision requiring 
the contractor to employ, for purposes 
of performing that portion of the 
contract in that State, individuals 
who are local residents and who, in 
the case of any craft or trade, 
possess . . . the necessary skills. 


The Secretary of Transportation may grant waivers. The term 
"State" is undefined, and thus would probably be construed to 
mean the States alone. The readily available legislative 
history of the law (1989 U.S. Code Cong. and Admin. News 1368, 
1390) sheds no light on the territories’ exclusion. The Coast 
Guard reports informally that no consideration was given to 
the territories at the time of enactment, the law having been 
prompted entirely by conditions in the State of Washington. 
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There seems no justification for the exclusion of the 
territories, particularly since, if a real problem were to 
arise from the local-hire requirement, a waiver would be 
available. 


Conclusion: The law appearing at 14 U.S.C. 666 should be amended 
to include the territories as beneficiaries of the law. 


Federal _ agency comment: The Coast Guard has advised informally 
that it would look with disfavor upon such an amendment. The 
law is viewed as a nuisance, and its nuisance value should 
not, the Coast Guard believes, be expanded. 
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- Contains nothing of substantial interest to the territories. 


* Contains matters of particular interest to the territories, 
but no legislative recommendations. 


**x Contains recommendations for changes in the law. 


(**) Contains recommendations for changes in the law, but the need 
for them is not urgent. 


Memorandum 15 U.S.C. 
Number Subject sections 
15-1 * (a) Monopolies and Combinations 1-36 


in Restraint of Trade 
The Sherman Act 
The Clayton Act 
* (b) Federal Trade Commission; 41-77 
Promotion of Export Trade 
and Prevention of Unfair 
Methods of Competition 


15-2 * (a) Securities and Trust 71Ta-77bbbb 
Indentures 
The Securities Act of 1933 
The Corporation of Foreign 
Bondholder Act of 1933 
The Trust Indenture Act 


of 1939 
* (b) Securities Exchanges 78a-78kk 
* (c) Securities Investor 78aaa-78111 
Protection 

- (d) Public Utility Holding 79-79z-6 
Companies 

* (e) Investment Companies and 80a-1-80b-21 
Advisers 

= (£) Omnibus Small Business 80c-80c-3 


Capital Formation 


15-3 = (a) China Trade 141-162 
a (b) Statistical and Commercial 172-191 

Information 
* (c) Weights and Measures and 201-267 


Standard Time 
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15-4 


15-5 


xk 


Bureau of Standards 

Standard Reference Data 
Program 

Falsely Stamped Gold or 
Silver or Goods Manufactured 
Therefrom 

National Weather Service 
Weather Modification 
Activities or Attempts: 
Reporting Requirements 
Collection of State Cigarette 
Taxes 

State Taxation of Income from 
Interstate Commerce 
Discrimination Against Farmers’ 
Cooperative Associations by 
Boards of Trade 

Textile Foundation 

Fishing Industry 


Aid to Small Business 
Small Business Investment 
Economic Recovery 


Interstate Transportation of 
Petroleum Products 

Natural Gas 

Alaska Natural Gas 
Transmission 

Emergency Petroleum 
Allocation 

Federal Energy Administration 
Energy Supply and Environ- 
mental Coordination 
Miscellaneous 

Regulation of Insurance 
National Policy on Employment 
and Productivity 

Trademarks 

Dissemination of Technical, 
Scientific and Engineering 
Information 

Transportation of Gambling 
Devices 
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521-522 
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661-697 
712a-714p 
715-715m 


717-7172 
719-7190 


751-760h 


761-790h 
791-798 


1001-1007 
1011-1015 
1021-1025 
1051-1127 
1151-1157 


1171-1178 


15-6 * 


15-7 


15-8 * 


(n) 


(m) 


Flammable Fabrics 
Household Refrigerators 


Automobile Dealer Suits 
Against Manufacturers 
Disclosure of Automobile 
Information 

Manufacture, Transportation, 
or Distribution of Switch- 
blade Knives 

Hazardous Substances 
Destruction of Property 
Moving in Commerce 
Telecasting of Professional 
Sports Contests 

Antitrust Civil Process 
Cigarette Labeling and 
Advertising 

State Technical Services 
Traffic and Motor Vehicle 
Safety 

Fair Packaging and Labeling 
Program 

Special Packaging of Household 
Substances for Protection of 
Children 

Department of Commerce 


Consumer Credit Protection 


Consumer Credit Cost 
Disclosure 

Restrictions on Garnishment 
Credit Reporting Agencies 
Equal Credit Opportunity 
Debt Collection Practices 
Electronic Fund Transfers 


Interstate Land Sales 
Newspaper Preservation 
Protection of Horses 
Emergency Loan Guarantees to 
Business Enterprises 
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1211-1214 


1221-1225 
1231-1233 
1241-1244 
1261-1276 
1281-1282 
1291-1295 


1311-1314 
1331-1341 


1351-1368 
1281-1431 


1451-1461 


1471-1476 


1501-1529 
1601-1693r 


1701-1720 
1801-1804 
1821-1831 
1841-1 


Chrysler Corporation Loan 
Guarantee 

Motor Vehicle Information and 
Cost Savings 

Consumer Product Safety 

Hobby Protection 

Fire Prevention and Control 
Consumer Product Warranties 
National Productivity and 
Quality of Life 

Electric and Hybrid Vehicle 
Research, Development, and 
Demonstration 

Toxic Substances Control 
Automobile Propulsion Research 
and Development 

Petroleum Marketing Practices 
National Climate Program 
Interstate Horseracing 

Full Employment and Balanced 
Growth 

Retail Policies for Natural 
Gas Utilities 

Natural Gas Policy 

Soft Drink Interbrand 
Competition 

Condominium and Cooperative 
Conversion Protection and Abuse 
Relief 

Technology Innovation 

Methane Transportation 
Research, Development, and 
Demonstration 

Product Liability Risk 
Retention 

Promotion of Export Trade 
Arctic Research and Policy 
Land Remote-Sensing Commer- 
cialization 

Cooperative Research 


275 


Title 15 
Contents 


1861-1875 
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3801-3810 
3901-3904 
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4101-4111 
4201-4292 


4301--4305 


Memorandum No. 15-1 
September 1986 


Subject: (a) Monopolies and Combinations in Restraint of Trade 
Title 15, Chapter 1 (15 U.S.C. 1-36), including 
particularly the Sherman Act (15 U.S.C. 1-7) and the 
Clayton Act (15 U.S.C. 12-27) 


(b) Federal Trade Commission; Promotion of Export Trade 
and Prevention of Unfair Methods of Competition 
Title 15, Chapter 2 (15 U.S.C. 41-77) 


Comment: The laws considered herein are for the most part 
applicable to the territories, and in any event require no 
amendment to meet their needs. 


Discussion: (a) Few legal conclusions in this study are more 
certain than that the principal Federal laws pertaining to 
Monopolies and Combinations in Restraint of Trade (15 U.S.C. 
1-36)--namely, the Sherman Act enacted in 1890 (15 U.S.C. 17), 
and the Clayton Act, in 1914 (15 U.S.C. 12-27)--apply to the 
territories of the Virgin Islands, Guam, Samoa, and the 
Northern Marianas 


The Sherman Act has contained from the outset a 
provision concerning its application to the "Territories" of 
the United States (15 U.S.C. 3), making clear that its 
constraints apply within each "Territory", as well as to 
commerce between the Territories, a Territory and a State, and 
a Territory and a foreign country. Because Puerto Rico in the 
mid-1930's was an unincorporated "territory" (and thus, by 
strict usage, not a "Territory" of the United States), it was 
argued that the Sherman Act had no application to Puerto Rico. 
But the Supreme Court held otherwise in Puerto Rico v. Shell 
Co., 302 U.S. 253 (1937), stating that the Congress in 
enacting the Sherman Act meant to exercise its full 
legislative jurisdiction, and that although the United States 
had no claim to Puerto Rico in 1890, if the territory had by 
then been acquired by the United States, there could be no 
doubt that the Congress would have included it within the 
terms of the Act. Consequently the Court concluded that 
Puerto Rico was within the Congress’ intention and within the 
reach of the Act. The same result followed in the case of 
American Samoa, in which connection the Supreme court in 1972, 
quoting from the 1937 Shell case, observed that by enacting 
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section 3 of the Sherman Act with its reference to "Territory 
of the United States" 


. . » Congress intended to include all 
territories to which its powers might 


extend . . . and we hold, accordingly, 
that the word "territory" was used in 
its most comprehensive’ sense, as 


embracing all organized territories, 
whether incorporated into the United 


States or not . . . quoted in (United 
States v. Standard Oil Co., 404 U.S. 
558, 560). 


The 1972 court recognized that Samoa was not an "organized" 
territory, as Puerto Rico was in 1937, but it found that point 
irrelevant. The word "territory," the Court held, must be read 
“in its most comprehensive sense." 


The Puerto Rico and Samoa cases make clear that the 
Sherman Act applies to the Virgin Islands and Guam. In 
addition, it was so held in the case of the Virgin Islands in 
Norman’s on the Waterfront, Inc. v. Wheatley, 317 F. Supp. 247 
(1970), affirmed 444 F.2d 1011 (1971). By operation c* 
section 502(a)(2) of the Covenant, the Sherman Act also 
applies to the Northern Marianas, but only to commerce between 
the Northern Marianas and a place outside of it, owing to the 
language of section 502(a)(2) of the Covenant. (As has often 
been pointed out in this study, section 502(a)(2) operates to 
extend to the Northern Marianas those laws, enacted before 
January 9, 1978, that are both applicable to Guam and "of 
general application to the several States", but such laws then 
become applicable to the Northern Marianas "as they are 
applicable to the several States". Because the Congress 
cannot regulate intra-State commerce, so section 502(a)(2) 
results in its not regulating intra-Northern Marianas 
commerce. ) 


As for the Clayton Act, its definition of "Commerce" 
expressly includes appropriate references to "possessions", so 
that commerce within the territories of the Virgin Islands, 
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Guam, and Samoa and between the territories and any place 
outside of them, foreign or domestic, is expressly 
comprehended (15 U.S.C. 12(a)). The curiosity already 
noted--that commerce within the Northern Marianas is not 
covered because the Clayton Act, applicable to the Northern 
Marianas by operation of section 502(a)(2) of the Covenant, 
thereby applies there as it does "to the several States" and 
not as it does to other territories--results from the special 
Covenant language. 


The purposes of both the Sherman Act and the Clayton 
Act are to limit the concentration of economic power and to 
promote competition. The Sherman Act makes illegal agreements 
to restrain trade (15 U.S.C. 1) and actions to monopolize or 
‘attempt to monopolize trade in particular goods (15 U.S.C. 2). 
The Clayton Act, among other things, forbids a firm from 
acquiring the assets of a competitor if the acquisition would 
lessen competition or tend to create a monopoly (15 U.S.C. 
18); and it prohibits a seller from offering goods or services 
at different prices to different buyers, in the absence of an 
economic reason for doing so (15 U.S.C. 13). The Acts differ 
in that the Clayton Act may be used when a business practice 
does not yet restrain trade, but threatens to do so. 


A provision of particular interest to all of the 
territories was added to the Clayton Act in 1976. The 
Attorney General of a State may bring actions for violations 
of the Sherman Act on behalf of residents of the State in "any 
district court of the United States having jurisdiction of the 
defendant" (15 U.S.C. 15c). A "State" includes any territory 
or possession (15 U.S.C. 15g(2)), and since all of the 
territories have a Federal court, except for Samoa, only the 
familiar problem of a lack of a forum in Samoa remains. The 
problem is very likely more academic than real. It would 
almost certainly be possible for the Attorney General of Samoa 
to bring an action in a Federal District Court where the 
defendant can be found, unless the foreseen defendant 
functions solely in Samoa. But at this moment in Samoa’s 
history, the possibility of a Sherman Act proceeding against 
a Samoa person or firm doing no business elsewhere seems 
sufficiently remote to be unworthy of further attention. 
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(b) The Chapter entitled Federal Trade Commission; 
Promotion of Export Trade and Prevention of Unfair Methods of 
Competition (15 U.S.C. 41-77) contains principally the Federal 
Trade Commission Act of 1914. Other laws that are a part of 
the chapter are considered summarily below. 


The Federal Trade Commission Act (15 U.S.C. 41-58) 
creates the agency of that name and charges it with the 
prevention of "unfair methods of competition" and “unfair or 
deceptive acts or practices" in "commerce" (15 U.S.C. 45). 
The Commission does so principally by the issuance of 
cease-and-desist orders, the violations of which entail civil 
penalties. In the surprisingly eloquent language of the 
Government Manual (1985-86, p. 527), the objective of the 
Commission is "the maintenance of competitive enterprise as 
the keystone of the American economic system", and the 
Commission’s duty is "to prevent the free enterprise system 
from being fettered by monopoly or restraints on trade or 
corrupted by unfair or deceptive trade practices". 


The Commission’s jurisdiction extends to "commerce", 


defined as commerce "in any Territory", or between 
Territories, or between a Territory and a State (15 U.S.C. 
44). The question is, thus, whether this 1914 definition 


includes "territories" or "possessions" as well. The issue 
has not been judicially determined’; the Federal Trade 
Commission has not exercised jurisdiction in the present 
territories; but informal advice suggests that the Commission 
believes that it has such jurisdiction, based on the Supreme 
Court’s reasoning in Puerto Rico v. Shell Co., 302 U.S. 253 
(1937). (See the discussion above concerning the Sherman 
Act.) That position is reasonable, in light of the comparable 
purposes of the FTC Act and the Sherman Act, and the similar 


Y A decision of the Court of Appeals for the Third Circuit, 
while not squarely in point, supports the proposition that the Act 
applies in an unincorporated territory. In Norman’s_on_ the 
Waterfront, Inc. v. Wheatley (444 F.2d 1101 (1971)), the court held 
that the term "intrastate transactions" in a section of the Act 
that has since been repealed (i.e., the McGuire Act, formerly 15 
U.S.C. 45(a)(2)-(5) repealed in 1975), included transactions within 
the Virgin Islands. 
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definitions, and it was accepted as correct by the Guam 
Federal Laws Commission in 1951 and by the Northern Marianas 
Federal Laws Commission in 1985. The Virgin Islands 
Commission in 1956 reached a contrary conclusion, and reported 
the FTC Act as a law inapplicable to the Virgin Islands "which 
should be made applicable" (Comm. Print No. 7, House Interior 
Committee, 84th Cong., p. 10), but no rationale was provided 
and none is now available. The better view, with which a 
representative of the FTC concurred informally in 1951, and 
again in 1986, is that the Federal Trade Commission Act does 
extend to the territories and that the Commission does have 
jurisdiction in the territories. 


An effort was commenced in 1979 to confirm this 
result, but it came to nothing. The Resident Commissioner 
from Puerto Rico then introduced a bill, H.R. 2598 96th 
Congress, that would have made the Federal Trade Com ssion 
Act expressly applicable to Puerto Rico and to "Gua , the 
Northern Mariana Islands, the Virgin Islands, American Samoa" 
and certain other areas. And the bill would have redefined 
"commerce" so as to exclude commerce conducted entirely within 
a territory. No action was taken on the bill, nor were any 
remarks made in the Congressional Record concerning it, so it 
is not clear what action or concern precipitated it. In any 
event, the fact that the bill was not enacted should almost 
certainly not be accorded any significance. (That is, it 
would seem unreasonable to infer that by its inaction, the 
Congress meant to exclude Puerto Rico and the territories from 
the Federal Trade Commission Act.) The bill was probably 
intended to confirm existing law, and on that theory, the 
above conclusion that the Act applies to the territories 
remains valid. 


The remaining laws codified in chapter 2 are 


-- The Webb-Pomerence Act (15 U.S.C. 61-66), which 
provides an exemption from the anti-trust laws in connection 
with certain export trade, and which applies to exports to 
foreign countries from "the United States or any Territory" 
(15 U.S.C. 61), but which applies in the same manner as the 
laws for which it provides exemptions--and it thus applies to 
the territories. 
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-- Laws dealing with the misbranding (i.e., the false or 
deceptive labeling) of wool products (15 U.S.C. 68-683), fur 
products (15 U.S.C. 69-693), and textile fiber products (15 
U.S.C. 70-70k), ail of which apply to the possessions, and 
thus to the territories subject to this study (15 U.S.C. 68(g) 
and (h), 69(3) and (k), and 70(k) and (1), respectively). 


-- A law, sometimes referred to as the Unfair Competition 
Act of 1916 (15 U.S.C. 71-77), which deals with imports into 
“the United States", and which contains an anti-dumping law 
(15 U.S.C. 72). Because all of the territories are beyond the 
U.S. customs area, and because this fact is recognized in this 
law by giving to the Secretary of the Treasury administrative 
responsibility (15 U.S.C. 74), it is probable that the 
territories are not within its terms. If that is so, the 
matters with which it deals can be legislated within each of 
the territories, so corrective Federal legislation is 
unnecessary. 


Conclusion: The laws discussed above require no change to meet the 
needs of the territories. 


Federal agency comment: Comments were requested from the 
Department of Justice and the Federal Trade Commission. All 
comments received have been reflected above. The Federal 


Trade Commission did not respond. 
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Subject: (a) Securities and Trust Indentures 
Title 15, Chapter 2A (15 U.S.C. 77a-77bbbb), 
including 


The Securities Act of 1933 (15 U.S.C. 77a-77aa) 


The Corporation of Foreign Bondholders Act of 1933 
(15 U.S.C. 7bb-77mm) 


The Trust Indenture Act of 1939 (15 U.S.C. 
71Taaa-77bbbb) 


(b) Securities Exchanges 
Title 15, Chapter 2B (15 U.S.C. 78a-78kk) 


(c) Securjties Investor Protection 
Title 15, Chapter 2B-1 (15 U.S.C. 78aaa-78111) 


(d) Public Utility Holding Companies 
Title 18, Chapter 2C (15 U.S.C. 79-79z-6) 


(e) Investment Companies and Advisers 
Title 15, Chapter 2D (15 U.S.C. 80a-1-80b-21) 


(£) Omnibus Small Business Capital Formation 
Title 15, Chapter 2E (15 U.S.C. 80c-80c-3) 


Comment: The laws considered below, all of which relate to the 
issuance of securities and to those who purchase them, are 
applicable to the territories, except for some provisions of 
the Public Utility Holding Company Act of 1935. They present 
no problem for the territories. 


Discussion: (a) The chapter concerning Securities and_ Trust 
Indentures (15 U.S.C. 77a-77bbbb) contains three separate 
statutes, the first of which is the Securities Act of 1933--an 
Act intended to protect the investing public from the kinds of 
frauds and scams that had become commonplace in the years 
following World War I. The Act requires that one issuing 
stocks, bonds, or other securities for purchase by the public 
must first file a registration statement with the Securities 
and Exchange Commission, disclosing details of the proposed 


282 


Memorandum No. 15-2 


issuance (15 U.S.C. 77e), and must also distribute a 
prospectus to buyers (15 U.S.C. 77j). Issuances of bonds by, 
among others, territorial governments are excluded (15 U.S.C. 
77c(a)(2)). The Act applies to securities transactions in 
interstate commerce, and that term is defined to include the 
territories (15 U.S.C. 77b(6), (7)), so that transactions 
between the States and the territories, cr between the 
territories and a foreign country, are both covered. Intra- 
territorial and intrastate transactions are the concurrent 
responsibility of the territorial and State governments (15 
U.S.C. 77r). Because enforcement jurisdiction is lodged in 
Federal district courts and in "the United States court of any 
Territory" (15 U.S.C. 77t), it is probable that even the High 
Court of American Samoa would have jurisdiction, under 
Meaamaile v. American Samoa, 550 F. Supp. 1227 (1982). The 
High Court would, in any event, constitute a "Territorial 
court" for purposes of the concurrent jurisdiction provided 
for at 15 U.S.C. 77v(a). 


The Corporation of Foreign Security Holders, created by the 
Corporation of Foreign Bondholders Act of 1933 (15 U.S.C. 
77bb-77mm), may no longer exist. (The 1933 Act creating it 
has never been amended, and the Corporation does not appear in 
the latest U.S. Government Manual.) But its purpose is, or 
was, to collect foreign securities held in the U.S. that have 
defaulted in payment of either principal or interest, and to 
negotiate arrangements for the resumption of payments (i5 
U.S.C. 77ee). No definitions appear, but because the Act is 
to "protect the rights and interests of holders of foreign 
securities issued, sold, or owned in the United States" (15 
U.S.C. 77ee(8)), and because the "United States" appears to be 
used to include areas for which the United States Government 
is internationally responsible (e.g. 15 U.S.C. 77kk), it is 
probable that territorial holders of such securities are as 
entitled to protection as those in the States. 


The Trust Indenture Act of 1939 (15 U.S.C. 77aaa-77bbb) 
protects investors in certain debt securities. It imposes 
requirements as to particular clauses in indentures and 
requires independence on the part of the trustee. Because the 
pertinent definitions from the Securities Act of 1933 are 
incorporated by reference (15 U.S.C. 77ccc(1)), the interests 
of the territories are fully accommodated. 
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(b) The chapter entitled Securities Exchanges (15 
U.S.C. 78a-78kk) contains the Securities Exchange Act of 1934, 
a law that created the Securities and Exchange Commission and 
that provides for its regulation of securities exchanges and 
over-the-counter markets, in order to prevent inequitable and 
unfair practices in such exchanges and markets. The Act 
applies to the territories and its protections are afforded 
there, because "interstate commerce” is defined to include 
commerce involving "the Virgin Islands or any other 
possession" (15 U.S.C. 78c(16), (17)). And enforcement 
jurisdiction is given to the Federal District Courts and to 
the "United States courts of any Territory or other place 
subject to the jurisdiction of the United States" (15 U.S.C. 
78aa), so there is in each territory a court that fits that 
definition. The Act provides for the prescribing of rules 
relating to the extension of credit by brokers and dealers, 
for the regulation of exchanges and exchange trading, for the 
prohibition of the manipulation of securities prices, for the 
registration of a security on a national securities exchange 
only following application to the SEC, and for the regulation 
of over-the-counter markets and associations of brokers and 
dealers. It is appropriate that the reach of the Act 
comprehends the territories. 


(c) The Securities Investor Protection Act of 1970 
(15 U.S.C. 78aaa-78111) creates the Securities Investor 
Protection Corporation, which serves as a kind of Federal 
Deposit Insurance Corporation for securities investors. 
Registered stockbrokers and dealers are required to be members 
and to pay assessments to the Corporation, and the Corporation 
in turn provides benefits to investors if the stockbroker 
fails to satisfy his obligations to those investors. The Act 
applies in the same manner as the Securities Exchange Act of 
1934 (15 U.S.C. 78bbb), so the territories are fully 
comprehended (see (b) above}. In addition, it makes express 
reference to brokers and dealers who conduct their business in 
"the United States and its territories and possessions" (15 
U.S.C. 78ccec(a)(2)(A)(i)), so that brokers and dealers in the 
territories are covered, and benefits are available to 
investors in the territories. 
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(d) The Public Utility Holding Company Act (15 U.S.C. 
79-79z-6) was enacted in 1935 to prevent widespread abuses 
that had developed because of inadequate information as to the 
financial status of holding companies and their subsidiaries, 
and because of the misuse of subsidiaries by holding 
companies, all to the detriment of "investors, consumers, and 
the general public" (15 U.S.C. 79a(c)). The Act does not 
apply to the territories (15 U.S.C. 79b(24), (25)), and it 
need not. The Act concerns gas and electric utility 
companies, and the territories have none of the former, and 
the generation of electric power in each is now the 
responsibility of the territorial government. The sale of 
territorial power systems to private operators has from time 
to time been discussed in each, but if that were to occur, a 
"holding company" would still be lacking. But territorial 
investors in Stateside Federally-regulated public utility 
holding companies would be protected if the U.S. mails were 
used in the sales transaction (15 U.S.C. 79d(a), 79f(a), (c)), 
as they almost certainly would be, and that is sufficient. 
The jurisdiction provision is broad enough to include all of 
the territories (15 U.S.C. 79y). 


(e) The chapter entitled Investment Companies and 
Advisers (15 U.S.C. 80a-1-80b-21) contains two statutes, and 


although they were enacted together in 1940, their provisions 
pertinent to this study vary, so they must be examined 
separately. 


The Investment Company Act of 1940 (15 U.S.C. 80a-1-80a-64) 
provides for regulation by the SEC of investment companies, 
including mutual funds. It was enacted to protect the 
investing public from, among other things, investment company 
securities with inequitable or discriminatory provisions, 
companies managed by "irresponsible persons", and ones 
operated without adequate reserves (15 U.S.C. 80a-1(b)). 
Investment companies must register with the SEC if they use 
the mails or any means of interstate commerce. The Act 
applies to all of the territories of the United States (15 
U.S.C. 80a-2(18), (39)); but exempt from regulation under the 
Act are investment companies organized under the laws of a 
territory and having their principal place of business there, 
so long as their sales are confined to that territory (15 
U.S.C. 80a-6(a)(1)). 
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The Northern Marianas Commission, in its report of August 
1985, recommended that this provision be amended so as to 
refer expressly to the Northern Marianas--its premise being 
that because the Investment Company Act now applies to the 
Northern Marianas by operation of section 502(a)(2) of the 
Covenant, it applies there as it does in the States, and the 
States do not enjoy the territorial exemption (p. 97-99). The 
Commission recommended that on the basis of fairness, the 
Northern Marianas should be accorded the same exemption as 
Guam (and the other territories)./’ But inasmuch as, upon 
trusteeship termination, the Northern Marianas will assume the 
same status as Guam (thus becoming a "possession" for purposes 
of 15 U.S.C. 80a-6(a)(1)), the Commission's proposed amendment 
would appear to have effect only in the pre-termination 
period. With termination expected soon(as of this writing), 
and with the probability that there are no investment 
companies in the Northern Marianas at this time, it seems 
unnecessary to seek an amendment to the law. 


The Investment Advisers Act of 1940 (15 U.S.C. 80b-1-80b-20) 
provides for their regulation by the SEC, so as, in effect, to 
prohibit malpractice by those who advise the public about 
securities. It contains provisions covering the territories 
and investment advisers in them (15 U.S.C. 80b-2(10), (19)), 
but advisers who confine their advice to clients within their 
own State or territory are exempt (15 U.S.C. 80b-3(b)(1)). 
Additionally, the SEC has general authority to provide 
exemptions from this law if appropriate and in the public 
interest (15 U.S.C. 80b-6a). The territories are, thus, 
treated similarly under the law, and they would seem to be 
treated adequately. 


(£) The law concerning Omnibus Small Business Capital 
Formation (15 U.S.C. 80c-80c-3), passed in 1980, provides for 


Y The Commission also stated that the exemption could be 


granted by the SEC through the exercise of its regulatory 
authority, citing 15 U.S.C. 80b-6a. That authority, however, 
applies to the Investment Advisers Act solely, so it would not be 
available as the basis for an exemption from the Investment Company 
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information gathering and dissemination by the SEC on this 
subject. Its authorization has expired (15 U.S.C. 80c-2), but 
were it revived, the territories would not be excluded. 


Conclusion: The laws considered herein require no change to meet 
the needs of the territories. 


Federal agency comments: Comments were requested from the 
Securities and Exchange Commission and the Department of 
Justice. All comments received have been reflected above. 
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September 1986 


China Trade 
Title 15, Chapter 4 (15 U.S.C. 141-162) 


Statistical and Commercial Information 
Title 15, Chapter 5 (15 U.S.C. 172-191) 


Weights and Measures and Standard Time 
Title 15, Chapter 6 (15 U.S.C. 201-267) 


Bureau of Standards 
Title 15, Chapter 7 (15 U.S.C. 271-284) 


Standard Reference Data Program 
Title 15, Chapter 7A (15 U.S.C. 290-290f) 


Falsely Stamped Gold or Silver or Goods Manufactured 
Therefrom 
Title 15, Chapter 8 (U.S.C. 291-300) 


National Weather Service 
Title 15, Chapter 9 (15 U.S.C. 311-328) 


Weather Modification Activities or Attempts: 
Reporting Requirement 
Title 15, Chapter 9A (15 U.S.C. 330-330e) 


Collection of State Cigarette Taxes 
Title 15, Chapter 10A (15 U.S.C. 375-378) 


State Taxation of Income from Interstate Commerce 
Title 15, Chapter 10B (15 U.S.C. 381-391) 


Discrimination Against Farmers’ Cooperative 
Associations by Boards of Trade 
Title 15, Chapter 12 (15 U.S.C. 431-433) 


Textile Foundation 
Title 15, Chapter 13 (15 U.S.C. 501-506) 


Fishing Industry 
Title 15, Chapter 13A (15 U.S.C. 521-522) 
laws considered herein do not require modification to 


needs of the territories. 
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Discussion: (a) The China Trade law (15 U.S.C. 141-162), passed in 


1922, is obsolete, though unrepealed. It provides for the 
creation of corporations to do business in China, with their 
major officers and a majority of their directors required to 
be U.S. citizens, but incorporation is contingent upon a 
finding by the Secretary of Commerce that the corporation 
“will aid in developing markets in China for goods produced in 
the United States" (15 U.S.C. 145). Until 1976 such 
corporations could obtain especially favorable tax treatment, 
but with the modification of the tax laws in that year, the 
incentive for the creation of China Trade Act corporations 
ceased 


(b) The chapter entitled Statistical and Commercial 
Information (15 U.S.C. 172-191) contains a miscellany of laws 
on those subjects, enacted over almost 200 years. There is no 
useful indication of territorial application (except for two 
references to Territories" in laws enacted in 1789 and 1844, 
15 U.S.C. 183, 176, respectively), but because the census laws 
cover substantially the same subjects, and because they are 
appropriately applicable to the territories (see Memorandum 
No. 13-1), the matter does not require further attention. 


(c) Weights and Measures and Standard Time (15 U.S.C. 
201-267) deals first with standard measures for length, 
capacity, and surface; a standard gauge for iron and steel; 
standard units for electrical measure; and standards for 
barrels. These laws were enacted over many years, beginning 
in 1866, so it is unsurprising that their geographical 
application is neither precise nor consistent. Most refer to 
their required use "in the United States" (15 U.S.C. 205, 206, 
223); standards for certain barrels, however, apply also to a 
State or "Territory" (15 U.S.C. 235). It seems reasonable to 
conclude that the Congress meant to have these standards apply 
throughout the territories, and both the Guam Commission in 
1951 (H. Doc. 212, 82d Cong., p. 16) and the Northern Marianas 
Commission in 1985 (pp. 329-330) so concluded. (The Virgin 
Islands Commission appears to have overlooked these laws, for 
it expressed no o>inion on them.) No problem is known to have 
arisen in connection with these laws, so no change appears to 
be required. 
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The 1866 law that approves the use of the metric system (15 
U.S.C. 204), and the Metric Conversion Law enacted in 1975 (15 
U.S.C. 205-205k), would seem to have the same application; 
that is, the "United States" as used in each comprehends the 
territories. , Since the latter act is an exhortation only, 
however, the people of the territories are no more required 
than those of the States to embrace the metric system. They, 
too, can avoid learning something new. 


The chapter deals also with time, establishing standard time 
zones that are required to be observed, and the pertinent law 
clearly comprehends the territories, for it refers both to 
"the territory of the United States" and to "any possession of 
the United States" (15 U.S.C. 261). The Congress did not 
proceed, however, to stipulate time zones that cover them all: 
Guam and the Northern Marianas are too far west. The farthest 
zone to the west is designated as "Samoa standard time" (15 
U.S.C. 261, 263), and Guam and the Northern Marianas are three 
times zones farther away. They do not appear, however, to 
require inclusion in this law. They are understood to be in 
recognized time zones and there is no known argument 
concerning that fact. (There may be a difficulty, inasmuch as 
the International Date line--beyond which they lie--is known 
to have confused the multitude, but it would almost certainly 
not help if the Congress were to legislate on the point.) The 
law pertaining to daylight savings time (15 U.S.C. 260a) 
clearly applies to the territories (15 U.S.C. 267), but they 
are permitted to opt out (15 U.S.C. 260a(a)), as several have 
chosen to do. 


(d) The Bureau of Standards (15 U.S.C. 271-284), a 
particularly respected Federal agency that is within the 
Department of Commerce, was created by a 1901 law that 


YV Footnote added in 1993: The National Bureau of Standards 
was renamed the National Institute of Standards and Technology, and 
some provisions of its organic legislation were changed, by Public 
Law 100-418 in 1988. The chapter now appears at 15 U.S.C. 271- 
282a. Nothing pertinent to the territories appears in the new law, 
but the broad authority contained in 15 U.S.C. 273, quoted below, 
remains unchanged. The two functions quoted form 15 U.S.C. 272 
remain in the new law substantially as stated in the quotation. 
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contains no general provision as to geographic application. 
The law contains a very full statement of the Bureau’s 
wide-ranging functions (15 U.S.C. 272), only a small portion 
of which needs restatement here: 


(a) The custody, maintenance, and 
development of the national standards of 
measurement, and the provision of means and 
methods for making measurements consistent 
with those standards, including the comparison 
of standards used in scientific investi- 
gations, engineering, manufacturing, commerce, 
and educational institutions with the 
standards adopted or recognized by the 
Government. 


(b) The determination of physical 
constants and properties of materials when 
such data are of great importance’ to 
scientific or manufacturing interests and are 
not to be obtained of sufficient accuracy 
elsewhere. 


Occasional reference to the "States" appear, without 
elaboration (e.g., 15 U.S.C. 273), but these are not 
confining, and it seems clear that the Bureau may be as 
responsive to the needs or interests of institutions in the 
territories as they are to those in the States. Indeed, the 
Bureau 


is authorized to exercise its functions for 
the Government of the United States and for 
international organizations of which the 
United States is a member; for governments of 
friendly countries; for any Stave or municipal 
government within the United States; or for 
any scientific society, educational 
institution, firm, corporation, or individual 
within the United States or friendly countries 
engaged in manufacturing or other pursuits 


291 


Memorandum No. 15-3 


requiring the use of standards or standard 
measuring instruments. (15 U.S.C. 273) 


It may not be wholly certain which of the foregoing phrases 
comprehends the’ territories, their people, or their 
enterprises, but it cannot be doubted that the Congressional 
intent was to be generous with the Bureau’s services, and that 
the territories are at least as entitled to them as are the 
"governments of friendly countries". 


In 1951 the Staff of the Commission on the Application of 
Federal Laws to Guam reported that "The Bureau of Standards 
believes it may carry on its functions in relation to and on 
Guam" (Resource Material Prepared for the Commission, House 
Interior Committee Print, 1952, p. 105), and the Guam 
Commission therefore concluded that the Bureau’s law applies 
to Guam (H. Dec. 212, 82d Cong., p. 17). That advice and 
conclusion prompted the same on the part of the Northern 
Marianas Commission in 1985 (p. 332 of its report). (The 
Virgin Islands Commission appears to have overlooked this 
law.) 


Accordingly, the law creating the Bureau of Standards does not 
require modification to meet the needs of the territories. 


(e) The Standard Reference Data Act (15 U.S.C. 
290-290f), enacted in 1968, is designed "to make critically 
evaluated reference data readily available to scientists, 


engineers, and the general public" (15 .S.C. 290). That 
"public", though undefined, in context includes’ the 
territories. 


(f) The chapter entitled Falsely Stamped Gold _or 
Silver or Goods Manufactured Therefrom (15 U.S.C. 291-300) 
makes criminal the importation, exportation, or movement in 
interstate commerce of falsely labeled gold, silver, or 
articles manufactured from either. Consistent references to 
"Territories and possessions" throughout make clear that the 
territories are comprehended--a point of more than passing 
interest because the laws contained in the chapter were 
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originally enacted in 1905 and 1906 and have been largely 
unamended since. Their careful coverage of the "possessions" 
may make them unique for laws of such an early date. (One 
section, when amended in 1961, expressly defines "State" to 
include the Virgin Islands, Guam, and American Samoa (15 
U.S.C. 297(b)); and by operation of section 502(a)(2) of the 
Covenant, the Northern Marianas would also be comprehended. ) 
The enforcement provision, which makes reference to “any court 
of the United States" or "any district court of the United 
States" (15 U.S.C. 298) is probably insufficient for Samoa, 
but that defect is minor at this time because there is now no 
substantial activity in precious metals carried on there. 


(g) The National Weather Service (15 U.S.C. 311-328), 
created by statute in 1890 and now a part of the Commerce 
Department’s National Oceanic and Atmospheric Administration, 
is charged with forecasting the weather and performing other 
specified duties "as may be necessary to establish and record 
the climatic conditions of the United States" (15 U.S.C. 313). 
The laws touching the Service contain no other provisions 
concerning the geographical scope of its activities, but 
"United States" has been administratively construed to include 
the territories, where weather stations of the Service have 
existed for many years. 


The National Weather Service has also maintained stations in 
the Trust Territory, and this program is required to be 
continued under the Compact of Free Association. Section 
221(a) of the Compact provides that the United States will 
continue to make available to the Freely Associated States, 
"without compensation and at the levels equivalent to those 
available to the Trust Territory of the Pacific Islands during 
the year prior to the effective date of this Compact", the 
services and programs of the Weather Service. 


(h) The 1971 law concerning Weather Modification 
Activities or Attempts: Reporting Requirement (15 U.S.C. 
330-330e) provides that those who attempt by artificial means 
to affect the weather "in the United States" must report their 
activities to the Secretary of Commerce (15 U.S.C. 330a). The 
“United States" is defined to include the territories and 
possessions (15 U.S.C. 330(4)). 
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(i) The chapter entitled Collection of State Cigarette 
Taxes (15 U.S.C. 375-378) contains a 1949 law that requires 
persons who sell cigarettes in another "State" which taxes 
them, if the sale is made to other than a_ licensed 
distributor, to report their sales to the taxing authority in 
the recipient State. The purpose of the law was (and is) to 
prevent tobacco tax evasion through the use of mail order 
shipments directly to the consumer. The term "State" excludes 
the territories (15 U.S.C. 375(6)), and that is probably not 
harmful to them. The Northern Marianas Commission points out 
that the Northern Marianas Government has authority to impose 
and administer its own customs laws, and it can thus inspect 
all shipments entering the Commonwealth (Report, p. 335). The 
same is true of the other territories as well, so this added 
aid is probably not required--though it could not be hurtful. 


(3) The 1959 law concerning State Taxation of Income 
from Interstate Commerce (15 U.S.C. 381-391) prohibits a 
"State" from collecting its income tax from a person whose 
only activity in the State is the solicitation of orders. 
(But a resident of the State or a corporation incorporated 
under the laws of the State are not exempt.) The purpose of 
the law is to permit a certain level of activity in a State by 
an out-of-State corporation before an income tax may be 
imposed. The term "State" is not defined, and because the law 
was enacted at a time (1959) when Congress was generally 
mindful of the territories, it is reasonable to assume that it 
does not apply to them and that the territories are therefore 
not constrained by this law. 


But they may be so constrained. The Supreme Court of Missouri 
in 1981 assumed without discussion that the law applies to 
Puerto Rico (Goldberg v. State Tax Commission, 618 S.W. 2d 635 
at 642), and Puerto Rico is no more a "State" as a matter of 
law than the Virgin Islands, Guam, Samoa, and the Northern 
Marianas. But even if the statute were held not to apply to 
the territories, it is quite possible that either the Commerce 
Clause or the Due Process Clause of the Federal Constitution 
could produce the same result. The application of the 
Commerce Clause to the territories (so as to preclude their 
imposing an undue burden upon commerce) may not now be wholly 
clear--although the better view is that it does apply to 
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them. (Anderson v. Mullaney, 342 U.S. 415 (1952) so held in 


the case of the Territory of Alaska; Port Construction Co. v. 
Virgin Islands, 359 F.2d 663 (1966), in the case of the Virgin 
Islands. But the Court of Appeals for the Ninth Circuit in 
1985 concluded the contrary in the case of Guam (Sakamoto v. 
Duty Free Shoppers, Ltd., 764 F.2d 1285). Certiorari has been 
sought, on this issue, among others.) But the Due Process 
Clause of the Federal Constitution expressly applies to the 
Virgin Islands and Guam under their Organic Acts (48 U.S.C. 
1561, 1421b(u)) and to the Northern Marianas under its 
Covenant (sec. 501(a)). Due process is so "fundamental" a 
protection that it doubtless applies to Samoa under Balzac v. 
Puerto Rico (258 U.S. 298 (1922)). Thus, to paraphrase the 
Northern Marianas Commission, even if this statute were viewed 
as inapplicable to the territories, and even if the Commerce 
Clause were also inapplicable, 


A court might well decide that income from a person 
or firm whose only activity within [a territory] is 
the solicitation of orders cannot be taxed [by that 
territory] consistently with due process 
requirements. (Report, p. 336) 


In the circumstances, this law pertaining to State taxation of 
income need not be expressly extended to the territories. 


(k) The 1927 law prohibiting Discrimination Against 
Farmers’ Cooperative Associations by Boards of Trade 
(15 U.S.C. 431-433) applies to Boards of Trade that deal with 
agricultural products in interstate commerce. The term 
"interstate commerce" is defined to include the Territories 
and possessions (15 U.S.C. 431(c)), so the constraints of the 
law apply to all of the territories. 


(1) The 1930 law creating the Textile Foundation (15 
U.S.C. 501-506) charges this government corporation with 
"scientific and economic research for the benefit and 
development of the textile industry, its allied branches, and 
including that of production of raw materials" (15 U.S.C. 
503). The corporation is not listed in the U.S. Government 
Manual, and the Northern Marianas Commission concluded on the 
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basis of other evidence that it no longer exists. But the 
law, which is without geographic limitations, would permit the 
territories to be among the beneficiaries of its research. 


(m) The chapter entitled Fishing Industry (15 U.S.C. 
521-522) contains a 1934 law that permits fishermen who catch, 
collect, or cultivate "aquatic products" to join in marketing 
associations, without fear of violating the anti-trust laws. 
Because "aquatic products" are defined to include fish in the 
waters of the Territories, possessions, and "other places 
under the jurisdiction of the United States" (15 U.S.C. 521), 


the territories are comprehended. If as a result of the 
activities of the association, however, "the price of any 
aquatic product is unduly enhanced", then an order of the 


Secretary of: Commerce to cease and desist may follow-- 
enforceable in a Federal district court, if necessary (15 
U.S.C. 522). Once again enforcement in Samoa is not provided 
for, but since fishermen’s coors are not yet active there, it 
is not now important to provide a means to require their good 
conduct. 


Conclusion: The foregoing laws from Title 15 require no change to 
meet the needs of the territories. 


Federal agency comments: Comments were requested from the 
Departments of Commerce and Justice. All comments received 
have been reflected above. 


Memorandum No. 15-4 
October 1986 


Subject: (a) Aid to Small Business 
Title 15, Chapter 14A (15 U.S.C. 631-650) 


(b) Small Business Investment Program 
Title 15, Chapter 14B (15 U.S.C. 661-697) 


{c) Economic Recovery 
Title 15, Chapter 15 (15 U.S.C. 712a-714p) 


Comment: The laws considered herein, pertaining to Federal 
assistance to small businesses, farmers, and agricultural 
research, are applicable to the territories. 


Discussion: (a) The chapter entitled Aid to Small Business (15 
U.S.C. 631-650) contains the Small Business Act, originally 
enacted in 1953 but wholly replaced in 1958, and extensively 
and often amended since. The Act creates the Small Business 
Administration, which is independent of other Departments and 
agencies, and empowers it to engage in a variety of programs 
to assist small businesses. Two of its loan programs are of 
greatest interest here: a program of loans to. small 
businesses "for plant acquisition, construction, conversion, 
or expansion" but only if credit is not available elsewhere 
(15 U.S.C. 636(a)); a program of disaster loans to small 
businesses, and also to other victims of natural disasters (15 
U.S.C. 636(b)), if credit is not available elsewhere or if the 
damage is not covered by insurance. A "small business" is one 
“which is independently owned and operated and which is not 
dominant in its field of operation" (15 U.S.C. 632(a)), and it 
can include a farm or aquaculture; but disaster loans cannot 
be made to agricultural enterprises (15 U.S.C. 647(b)). 
Special attention is given to small business concerns of 
"socially and economically disadvantaged groups", a term 
defined to include, among others, "Asian Pacific Americans" 
(15 U.S.C. 631(e)). 


The Act applies fully to the territories. The term "United 
States" is defined to include "the Territories and 
possessions" and "the Trust Territory of the Pacific Islands" 
(15 U.S.C. 633(a)), so they are all comprehended, including 
the Northern Marianas by operation of section 502(a)(2) of the 
Covenant. Because the Small Business Act has been amended 
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piecemeal, and with great frequency, it is unsurprising that 
its territorial or geographic nomenclature is not uniform. 
Hence, the term "State", which is undefined, appears at least 
once (15 U.S.C. 636(k)), and the United States is defined for 
a particular purpose (Federal procurement) to exclude the 
Trust Territory (15 U.S.C. 637(d)(2)). But these are minor 
flaws, without material significance to the territories. The 
Act in all major particulars accommodates territorial needs. 


The Compact of Free Association Act of 1985 provides in 
section 111(a) that the programs and services of the Small 
Business Administration "shall be made available" to the 
Federated States of Micronesia and the Marshall Islands. 


(b) The Small Business Investment Act (15 U.S.C. 661- 
697), enacted in 1958, creates a Small Business Investment 
Division within the Small Business Administration, in order 
"to stimulate and supplement the flow of private equity 
capital and long-term loan funds which small-business concerns 
need . . ." (15 U.S.C. 661). It does this by authorizing the 
SBA to license small business investment companies (which must 
have a paid-in capital of at least $500,000 (15 U.S.C. 
682(a)), and licensed companies then become eligible for SBA 
loans or loan guarantees. In addition, the Act also 
authorizes the SBA to guarantee rental payments by small 
businesses (15 U.S.C. 692); to provide guarantees to sureties 
on the bid, payment, or performance bonds of small businesses 
(15 U.S.C. 694b); to make loans to State and local development 
companies (15 U.S.C. 696); and to guarantee payment with 
respect to the construction of pollution control facilities 
(15 U.S.C. 694-1). The term "State" is defined to include the 
Territories and possessions (15 U.S.C. 662(4), 694-1(a)(2)), 
so those subject to this study are all comprehended. Further, 
the Small Business Administration is authorized to conduct a 
program in support of State and local development companies. 
A development company uses its funds to assist a small 
business concern for plant acquisition, construction, 
conversion, or expansion (15 U.S.C. sec. 696), and the 
Administration is authorized, under 15 U.S.C. 697, to 
guarantee the timely payment of all principle and interest on 
any debenture issued by a qualified development company. 
(Under 15 U.S.C. 697(a)(3), such guarantee carries the full 
faith and credit of the United States. As noted, the term 
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"State" includes the Territories and possessions (15 U.S.C. 
662(4)). 


It should be noted that the provision for enforcement, while 
doubtless not drafted with Samoa in mind, seems sufficient to 
comprehend its court: reference is made at 15 U.S.C. 687c(a) 
to "the proper district court of the United States or a United 
States court of any place subject to the jurisdiction of the 
United states". The use of the disjunctive "or" would seem to 
guarantee that Samoa’s High Court would fall into the second 
category--but this is unlikely to have significance for the 
foreseeable future. 


Additionally, because programs under the Small Business 
Investment Act are “programs of the .. . Small Business 
Administration", the Federated States of Micronesia and the 
Marshall Islands are also included, in light of section 111(a) 
of the Compact of Free Association Act of 1985. 


(c) The chapter entitled Economic Recovery (15 U.S.C. 
712a-714p) was once the U.S. Code home of the celebrated 
National Industrial Recovery Act of 1933, but it has ceased to 
be so since about the time the Act was declared 
unconstitutional in 1935. Two programs from other statutory 
origins continue to appear here, however, and each is of at 
least potential interest to the territories. 


The laws pertaining to the creation and activities of the 
Commodity Credit Corporation (15 U.S.C. 713a-4, 713c-1, 714- 
714p) provide that this agency of the Department of 
Agriculture is to stabilize, support, and protect farm income 
(15 U.S.C. 714). It does so in part by a program of loans and 
purchases, and it is currently authorized to borrow $25 
billion from the Federal Treasury for this purpose (15 U.S.C. 
713a-4). Although the CCC’s statutes do not specify directly 
the geographic reach of its activities, they do contain 
numerous references to the territories (e.g., 15 U.S.C. 
713a-5, 714b(c), 7141), so there appears to be no statutory 
impediment to the CCC’s carrying on its activities there. If 
there were, and if there were a need for it to do so, the 
deficiency could be corrected by administrative action of the 
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Secretary of Agriculture under 48 U.S.C. 1469d(c), but in fact 
the agricultural production of the territories is not likely 
to reach a level of quantity that would warrant CCC activities 
in them. 


A fisheries research and development program (15 U.S.C. 
713c-3) is of greater relevance to the territories. It was 
amended in 1980 to make clear its application to the 
territories (by making eligible for research and development 
project grants any "person" who is either a national or a 
citizen of the United States or a citizen of the Northern 
Marianas, 15 U.S.C. 713c-3(a)(1)(A)). The program is 
supported by the diversion to it of 30% of the gross receipts 
from customs duties collected on fishery products, and amounts 
are available either for grants to "persons", as described 
above, or for a national program of research and development 
on U.S. fisheries conducted by the Secretary of Commerce. The 
territories are comprehended. 


Conclusion: The laws discussed herein require no modification to 


meet the needs of the territories. 


Federal agency comments: Comments were requested from the Depart- 


ments of Commerce and Justice and from the Small Business 
Administration. All comments received have been reflected 
above. 
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Subject: 


(a) 


(b) 


(c) 


(da) 


(e) 


(f£) 


(g) 


(h) 


(i) 


(3) 


(k) 


(m) 


(n) 


15-5 


Memorandum No. 
October 1986 


Interstate Transportation of Petroleum Products 
Title 15, Chapter 15A (15 U.S.C. 715-715m) 


Natural Gas 
Title 15, Chapter 15B (15 U.S.C. 717-717z) 


Alaska Natural Gas Transmission 
Title 15, Chapter 15C (15 U.S.C. 719-7190) 


Emergency Petroleum Allocation 
Title 15, Chapter 16A (15 U.S.C. 751-760h) 


Federal Energy Administration 
Title 15, Chapter 16B (15 U.S.C. 761-790h) 


Energy Supply and Environmental Coordination 


Title 15, Chapter 16C (15 U.S.C. 791-798) 
Miscellaneous 

Title 15, Chapter 19 (15 U.S.C. 1001-1007) 
Regulation of Insurance 

Title 15, Chapter 20 (15 U.S.C. 1011-1015) 
National Policy on Employment and Productivity 
Title 15, Chapter 21 (15 U.S.C. 1021-1025) 
Trademarks 

Title 15, Chapter 22 (15 U.S.C. 1051-1127) 


Dissemination of Technical, Scientific and 
Engineering Information 


Title 15, Chapter 23 (15 U.S.C. 1151-1157) 
Transportation of Gambling Devices 

Title 15, Chapter 24 (15 U.S.C. 1171-1178) 
Flammable Fabrics 

Title 15, Chapter 25 (15 U.S.C. 1191-1204) 


Household Refrigerators 


Title 15, Chapter 26 (15 U.S.C. 1211-1214) 


Memorandum No. 15-5 


Comment: While most of the chapters of Title 15 that are 
considered below contain no problems for the territories, 
three represent areas where legislation would be desirable, 
nonurgently (those discussed at (e), (h), and (j)), and one 
should be clarified (1) as soon as reasonably possible. 


Discussion: (a) Interstate Transportation of Petroleum Products 
(15 U.S.C. 715-715m) contains the 1935 law by which the United 
States undertook to aid the States in their efforts to 
prohibit the interstate shipment of "hot oil" (i.e., oil 
produced in excess of amounts allowed by State authorities), 
as part of an effort to aid the then distressed condition of 
the crude oil industry. It does not apply to the territories 
(15 U.S.C. 715a(3)), but since none produces oil, the result 
is quite appropriate. 


(b) The Natural Gas Act (15 U.S.C. 717-717z), enacted 
in 1938, provides for the regulation by the Federal Energy 
Regulatory Commission of the price of natural gas moving in 


interstate commerce (15 U.S.C. 717c), and of imports and 
exports of natural gas into and from "the United States" (15 
U.S.C. 717b). The term "interstate commerce" is defined to 


include the States and "any organized Territory of the United 
States" (15 U.S.C. 717a(4), (7)), and the latter term probably 
includes the Virgin Islands, Guam, and the Northern Marianas, 
but not Samoa. (See the discussion on this point in 
Memorandum No. 16-7 on the Federal Power Act, which contains 
the same unusual language. The Federal Power Act, enacted in 
1920, and the Natural Gas Act are the two principal laws 
administered by the former Federal Power Commission (now the 
Federal Energy Regulatory Commission), and it is therefore not 
surprising that some of the language in the two laws would be 
parallel). Inasmuch as the territories are unlikely ever, as 
a matter of obvious geography, to engage in interstate natural 
gas transportation, that definition and its legal consequences 
are of no real importance. As for the export-import 
restrictions, the issue is probably as academic, because it 
seems economically improbable that any territory would import 
natural gas for energy purposes. The term "United States" in 
the pertinent section is undefined. It is probable, however, 
that if the Virgin Islands, Guam, or the Northern Marianas 
were to seek to import natural gas, the Commission would have 
jurisdiction under 15 U.S.C. 717b. That is the likely result, 
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given the reference to an "organized Territory" elsewhere in 
the Act, and the construction that has been accordea that term 
as it appears in the Federal Power Act. 


(c) Alaska Natural Gas Transmission (15 U.S.C. 719- 
7190) provides a special procedure for authorizing a 
transportation system for natural gas from Alaska to United 
States markets. The territories could not as a factual matter 
be served, so the statute is irrelevant for current purposes. 


(d) The Emergency Petroleum Allocation Act (15 U.S.C. 
751-760h), enacted in 1973, provides for the allocation on an 
equitable basis of scarce petroleum products, and for the 
establishment of ceiling prices. It applies to the "United 
States", defined to include "the territories and possessions" 


(15 U.S.C. 752(7)), and it therefore applies to all of the 
territories. The program provided for is not currently 
active. 


(e) The Federal Energy Administration (15 U.S.C. 761- 
790h) was created in 1974, but it was merged into the 
Department of Energy upon the creation of that Department in 
1977 and its functions were transferred to it. The Federal 
Energy Administration’s organic act, which appears in this 
chapter, contains no clear statement of geographic 
application. To the extent that the FEA (and its successor) 
is charged with the administration of particular laws 
(codified elsewhere), there is no problem, for such laws 
generally contain their own provisions for application. And 
to the extent that the provisions here codified concern 
housekeeping matters, research, and reports, there is also no 


real problem. But a few provisions are confined to the 
"States", undefined and not elaborated upon: 15 U.S.C. 
779(a), concerning Federal-State cooperation on energy 


planning, and 779(b), authorizing Federal technical assistance 
for dealing with State energy problems. Probably technical 
assistance of the same sort could be supplied to the 
territories under the general authorization for services and 
assistance to them (48 U.S.C. 1469c, 1469d(a)), but because 
the subject is of peculiar concern to the territories, it 
would be well to expand the two sections in question expressly 
to include them. 
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(£) The Energy Supply and Environmental Coordination 
Act (15 U.S.C. 791-798), passed in 1974, contains provisions 
authorizing orders to prohibit the use of natural gas or 
petroleum products in certain industries, and requiring energy 
information reports. The material sections have all expired, 
so they require no further attention here. 


(g) The chapter entitled Miscellaneous (15 U.S.C. 
1001-1007) concerns two subjects, one of which is tolls on San 
Francisco bridges. The other (15 U.S.C. 1001), dating from 
1940, is of greater relevance for immediate purposes, for it 
permits any "State, Territory, or possession", notwithstanding 
the commerce clause, to regulate prize fight films within 
their respective borders. The territories subject to this 
study may do so. 


(h) The Requlation of Insurance (15 U.S.C. 1011-1015) 
contains a 1945 statute by which the Congress declared that 


the regulation of insurance is the business of the States (and 
certain territories). It was enacted in response to the 
Supreme Court’s decision in U.S. v. Southeastern Underwriters 
Association (322 U.S. 533 (1944)), which had reversed a line 
of decisions by holding that insurance constituted "commerce" 
and was thus subject to the Sherman and Clayton Acts. The 
effect of the 1945 law was to undo that result and to provide 
that insurance is within the regulatory power of the States. 
But in the absence of State regulation, the Sherman, Clayton, 
and Federal Trade Commission Acts continue to apply (15 U.S.C. 
1012(b)). 


The term "State" is defined to include Guam (and thus, by 
operation of section 502(a) of the Covenant, the Northern 
Marianas), but it does not include the Virgin Islands and 
Samoa (15 U.S.C. 1015). The Guam Commission concluded that 
the exclusion of the unincorporated territories was a 
legislative oversight, and as a result of its recommendation, 
the Act was extended to Guam in 1956 (Act of August 1, 1956, 
70 Stat. 908). Good order suggests that it ought to be 
extended to the Virgin Islands and Samoa as well, although 
neither has been heard to express a complaint about current 
exclusions. 
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(i) The chapter entitled National Policy on Employment 
and Productivity (15 U.S.C. 1021-1025) contains the Employment 
Act of 1946, popularly known as the Full Employment Act, and 
its amendments, particularly the Full Employment and Balanced 
Growth Act of 1978. The Act creates the Council of Economic 
Advisers; requires the President’s annual Economic Report; 
provides the content of the President’s Budget; and provides 
for the creation of the Congressional Joint Economic 
Committee. The Act contains no specific geographic provision 
but no geographic constraints, so that the economic condition 
of the United States, broadly defined to include all of the 
territories, is within its scope. 


(3) Trademarks (15 U.S.C. 1051-1127) contain the laws 
providing for the registration of trademarks or similar marks, 
by which the owner can prevent others from using the same 
trademark. The term is defined as "any word, name, symbol, or 


device .. . used by a manufacturer or merchant to identify 
and distinguish his goods. . .from those manufactured or sold 
by others . . ." (15 U.S.C. 1127). The trademark laws apply 


throughout the territories: the "United States" is defined to 
embrace "all territory which is under its jurisdiction and 
control" (15 U.S.C. 1127); "commerce" means "all commerce 
which may lawfully be regulated by Congress" (15 U.S.C. 1127); 
and in an unusual statement of Congressional intent, it is 
said that the purpose of the law, among others, is to protect 
registered marks used in commerce "from interference by State, 
or territorial legislation" (15 U.S.C. 1127). Even the court 
jurisdiction provision, at least at the trial level, includes 
Samoa, because original jurisdiction is given to the "district 
and territorial courts of the United States" (15 U.S.C. 1121), 
a phrase that would comprehend Samoa’s High Court. A problem 
on appeal could arise from Samoa, because "the courts of 
appeal of the United States ... shall have appellate 
jurisdiction" (15 U.S.C. 1121), and there is no Court of 
Appeals of the United States with Samoa jurisdiction. Were 
Samoa to become a likely source of trademark litigation, the 
provision should be expanded to take account of its peculiar 
situation. But it is not a likely source now, and may not be 
for some time to come, so the matter is not urgent. 
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(k) The chapter entitled Dissemination of Technical, 
Scientific and Engineering Information (15 U.S.C. 1151-1157) 
requires the establishment in the Department of Commerce of a 
clearinghouse for scientific, technical and engineering 
information for dissemination to, among others, the "general 
public". The territorial public would surely be included. 


(1) Transportation of Gambling Devices (15 U.S.C. 
1171-1178) prohibits the transportation into any State or 
possession of any gambling device, unless such State or 
possession has legislated to exempt itself from the 
prohibition (15 U.S.C. 1172). The term "State" is defined to 
include expressly the Virgin Islands and Guam, while 
“possession” is defined to mean any possession "not named" in 
the definition of "State" (15 U.S.C. 1171(b), (c)). All of 
the territories are thus subject to the prohibition, but it 
would appear that each may gain exclusion from this Federal 
prohibition by enacting local legislation. One territory, the 
Northern Marianas, has done so (6 NMI Code 3153). The others, 
apparently, have not. 


But additionally, it is unlawful under this 1951 law to 


manufacture, recondition, repair, sell, transport, 
possess, or use any gambling device in the 
District of Columbia, in any possession of the 
United States, within Indian country ... or 
within the special maritime and territorial 
jurisdiction of the United States as defined in 
section 7 of Title 18. (15 U.S.C. 1175) 


By these words, the Congress legislated directly for all those 
areas where it is Constitutionally permissible for it to do 
so, and it imposed an absolute prohibition in those areas upon 
gambling devices. 


So far as most of the territories are concerned, that section 
(15 U.S.C. 1175) appears to be in conflict with the authority 
elsewhere conferred upon a "possession" to exempt itself from 
the Federal bar to the transportation of gambling devices 
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(15 U.S.C. 1172). That latter section implicitly gives 
Federal sanction to gambling devices in that "possession". 
Could the territory of Guam, for example, take advantage of 
the authority given to a "possession" (which Guam surely is) 
to enact a territorial law exempting Guam from the Federal bar 
to the transportation to Guam of gambling devices, under 15 
U.S.C. 1172; or are gambling devices absolutely prohibited in 
the "possession" of Guam under 15 U.S.C. 1175? 


The apparent conflict between the two sections can reasonably 
be resolved in the case of Guam and the Virgin Islands, and 
also in the case of the Northern Marianas to which the statute 
applies by operation of section 502(a)(2) of the Covenant, by 
reference to the definition section of the statute. Because 
these three territories are defined as "States" by 15 U.S.C. 
1171(b), it can reasonably be argued that they are not 
"possessions" for purposes of 15 U.S.C. 1171(c) or for 
purposes of the absolute bar contained in 15 U.S.C. 1175 
That bar applies to "possessions", but not to "States". 


American Samoa, however, would be subject to that bar, so it 
would be without power to enact a law providing an exemption 
under 15 U.S.C. 1172, even though it is undoubtedly a 
"possession", and a "possession" is expressly empowered to 
pass such a law. Samoa is without doubt also a "possession" 
for purposes of 15 U.S.C. 1175, and subject to the absolute 
bar. 


The readily available legislative history of the 1951 Act and 
its 1962 amendment sheds no useful light on the foregoing 


Y This construction avoids a further complication in the case 
of the Northern Marianas, which will technically not become a 
territory or "possession" of the United States until trusteeship 
termination. Without the definition at 15 U.S.C. 1171(b), which in 
effect makes the Northern Marianas a "State" and thus exempt from 
the absolute bar at 15 U.S.C. 1175, there could be disagreement as 
to whether it is a "possession" after trusteeship termination and 
thus subject to that absolute bar. This issue is discussed further 
in Memorandum No. 15-6(c). 
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problem. It confirms the obvious as to the intended broad 
application of the 1951 Act, stating that 


. the legislation prohibits the 
manufacture, sale and use of slot 
machines and similar devices in those 
parts of the United States which are 
under the jurisdiction of the Federal 
Government. (1950 U.S. Code Cong. 
Service 4240). 


But it says nothing about the treatment of possessions. It 
would be helpful if the law were amended (1) to make clear 
that the Virgin Islands, Guam, and the Northern Marianas are 
authorized to pass exemption legislation under 15 U.S.C. 1172, 
and (2) to accord to Samoa the same authority. 


(m) Flammable Fabrics (15 U.S.C. 1191-1204) contains 
the law that empowers the Consumer Product Safety Commission 
to establish flammability standards for articles of wearing 
apparel and interior furnishings, and bars the manufacture and 
the transportation in "commerce" of articles that fail to meet 
those standards (15 U.S.C. 1192(a)). The term "commerce" is 
defined as including commerce within a territory, between a 
territory and a State, and from a foreign nation into a 
territory (15 U.S.C. 1191(b)). The Flammable Fabrics Act was 
originally enacted in 1953, and it thus applies by operation 
of law under section 502(a)(2) of the Covenant to the Northern 
Marianas, as well as to the Virgin Islands, Guam, and Samoa. 
Because section 502(a)(2) provides, however, for the 
application to the Northern Marianas of laws applicable to 
Guam and to the States "as they are applicable to the several 
States", the effect is to exempt intraterritorial commerce in 
the Northern Marianas. Intraterritorial commerce in the order 
territories would not be exempt. 


(n) The chapter entitled Household Refrigerators (15 
U.S.C. 1211-1214) contains the 1956 law that prohibits the 


transportation in interstate commerce of refrigerators that 
are not equipped with a device for opening them from the 
inside--so as to eliminate the problem of children who have 
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locked themselves inside abandoned refrigerators and 
suffocated. "Interstate commerce" includes commerce between 
the territories and the States (15 U.S.C. 1214), so 
territorial purchasers are protected as to refrigerators of 
U.S. manufacture. As the Northern Marianas Federal Laws 
Commission points out, they are not protected as to foreign 
imports--but the problem could be corrected administratively 
by the Consumer Product Safety Commission, which has authority 
independent of the instant law to prohibit the distribution of 
an imported article that is unreasonably dangerous. (Report, 
p. 353.) 


Conclusion: Three laws dealt with above need modification to meet 


territorial needs: the authority of the Department of Energy 
to cooperate with the "States" and to provide technical 
assistance to them ((e) above); the authority of the Virgin 
Islands and American Samoa to regulate the business of 
insurance ((h) above); and the lack of an appellate tribunal 
for trademark infringement cases in Samoa ((j) above). There 
is no known urgency as to these. But the law concerning 
gambling devices ((1) above), which is of interest in all of 
the territories at least potentially, should be clarified as 
to the authority of "possessions" to provide the exemption 
that the law may (or may not) now accord to them. 


Federal agency comments: Comments were requested from the Depart- 


ments of Justice, Commerce, and Energy. All comments received 
have been reflected above. 
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Subject: (a) Automobile Dealer Suits Against Manufacturers 


Title 15, Chapter 27 (15 U.S.C. 1221-1225) 


(b) Disclosure of Automobile Information 
Title 15, Chapter 28 (15 U.S.C. 1231-1233) 


(c) Manufacture, Transportation, or Distribution of 
Switchblade Knives 
Title 15, Chapter 29 (15 U.S.C. 1241-1244) 


(d) Hazardous Substances 
Title 15, Chapter 30 (15 U.S.C. 1261-1276) 


(e) Destruction of Property Moving in Commerce 
Title 15, Chapter 31 (15 U.S.C. 1281-1282) 


(£) Telecasting of Professional Sports Contests 
Title 15, Chapter 32 (15 U.S.C. 1291-1295) 


(g) Antitrust Civil Process 
Title 15, Chapter 34 (15 U.S.C. 1311-1314) 


(h) Cigarette Labeling and Advertising 
Title 15, Chapter 36 (15 U.S.C. 1331-1341) 


(i) State Technical Services 
Title 15, Chapter 37 (15 U.S.C. 1351-1368) 


(53) Traffic and Motor Vehicle Safety 
Title 15, Chapter 38 (15 U.S.C. 1381-1431) 


(k) Fair Packaging and Labeling Program 
Title 15, Chapter 39 (15 U.S.C. 1451-1461) 


(L) Special Packaging of Household Substances for 
Protection of Children 
Title 15, Chapter 39A (15 U.S.C. 1471-1476) 


(m) Department of Commerce 
Title 15, Chapter 40 (15 U.S.C. 1501-1529) 


Comment: Many of the laws considered below are for the protection 


of the consuming public, and in some instances their 
application to consumers in the territories is not free of 
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some doubt. In most instances, however, it seems possible to 
resolve the question in favor of the application of the law 
((a), (c), (kK), (1), and (m)). In two cases, amendments to 
the laws would be helpful ((h) and (j)). 


Discussion: (a) The chapter entitled Automobile Dealer Suits 


Against Manufacturers (15 U.S.C. 1221-1225) contains the law 
popularly known as the Automobile Dealers Day in Court Act, 
passed in 1956. It was enacted to protect dealers from the 
failure of automobile manufacturers to act in good faith in 
complying with franchise agreements or in terminating them 
arbitrarily--So as to balance the power "now heavily weighted 
in favor of automobile manufacturers" between manufacturers 
and dealers (1956 U.S. Code Cong. and Admin. News 4596). It 
does so by permitting lawsuits in the Federal District Courts 
against manufacturers who fail to act "in a fair and equitable 
manner" (15 U.S.C. 1221(e)). A foreign manufacturer can be 
sued through service upon his agent (15 U.S.C. 1222). 


For a law enacted as recently at 1956, the Act contains a 
surprisingly old-fashioned, and deficient, definition of 


"commerce." The term is defined to include commerce between 
"any Territory and any State" and “in any Territory" 
(15 U.S.C. 1221(d)). The readily available legislative 


history casts no light on the question whether "Territory" was 
meant to include more than Alaska and Hawaii (each of which 
was in 1956 a "Territory"), and a real question as to the 
application of the law to the current territories that have 
District Courts would be presented--but for a decision of the 
Court of Appeals for the First Circuit in 1966. In Volkswagon 
Interamericana, S.A. v. Rohlsen (360 F.2d 437), the Court of 
Appeals assumed without discussion that the Act then applied 
to both Puerto Rico and the Virgin Islands. (That case also 
displays how jurisdiction under the Act may be obtained over 
a foreign manufacturer, because it was there achieved by the 
Virgin Islands plaintiff by the service of process upon a 
Volkswagon dealer in Puerto Rico.) Any Federal law applicable 
to the Virgin Islands because it is a "Territory," absent 
special provisions on geographic application that do not occur 
here, can be understood to apply to Guam, which has since 1950 
occupied the same status. And a law applicable to Guam 
becomes applicable to the Northern Marianas bv operation of 
section 502(a)(2) of the Covenant. The absence of a Federal 
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District Court in America Samoa would make the law 
inapplicable there, but a Samoan dealer-plaintiff might make 
use of the U.S. District Court in Hawaii. 


The Northern Marianas Federal Laws Commission recommended the 
amendment of this law to include the Northern Marianas 
expressly (Report, pp. 99-101). It did so because of a 
concern with a provision in the Guam Organic Act, since 
repealed, which could result in the conclusion that the Act is 
inapplicable to Guam, and thus to the Northern Marianas. When 
enacted in 1950, the Guam Organic Act stated in section 25(b) 
(formerly 48 U.S.C. 1421c(b)): 


+ . + no law of the United States 
hereafter enacted shall have any force 
or effect within Guam unless 
specifically made applicable by Act of 
the Congress either by reference to 
Guam by name or by reference’ to 
"possessions." 


That provision was for the most part ignored by the Congress 
in the years that followed--it being as a practical matter 
impossible for the thousands who draft Federal legislation to 
bear in mind a provision that is, for most of them, without 
major importance. For that reason, the provision was repealed 
in 1968, with the hope that its earlier existence would not 
contribute to statutory uncertainty. That rationale, plus the 
Rohlsen decision, lead to the conclusion that the Act now 
applies to Guam and the Northern Marianas. Clarifying 
legislation, although always helpful, does not appear to be 
essential. 


(b) Disclosure of Automobile Information (15 U.S.C. 
1231-1233) contains the 1958 law that requires any new 
automobile "distributed in commerce" to have affixed to it a 
label containing specified information, including the 
suggested retail price. Automobiles imported from foreign 
manufacturers are covered. The label and disclosure 
requirements apply to all of the territories, with "Guam, 
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Virgin Islands, American Samoa, the Trust Territories of the 
Pacific" being expressly named (15 U.S.C. 1231{h)). 


(c) The chapter entitled Manufacture, Transportation, 
or Distribution of Switchblade Knives (15 U.S.C. 1241-1244) 
contains the 1958 Act which imposes criminal penalties for (1) 
the transportation of switchblade knives in interstate 
commerce (15 U.S.C. 1242), and (2) the possession of 
switchblades 


within any Territory or possession of the United 
States, within Indian country .. ., or within the 
special maritime and territorial jurisdiction of 
the United States (as defined in section 7 of Title 
18) . . . (15 U.S.C. 1243). 


"Interstate commerce” means commerce between any State, 
Territory, or possession and any place outside thereof 
(15 U.S.C. 1241(a), so the territories are all covered by the 
first of these prohibitions. The territories are covered by 
the second prohibition as well, except for the Northern 
Marianas because section 502(a)(2) of the Covenant does not 
serve to extend a law to the Northern Marianas if, as in 15 
U.S.C. 1243, the law is not "of general application to the 
several States". Switch-blade knives probably pose no greater 
problem in the Northern Marianas than in the States, so no 
recommendation is made here to accord to the Northern Marianas 
the treatment accorded to the territories--something that 
could be achieved only by legislation specifically naming the 
Northern Marianas. Such specificity would be required in 
light of section 105 of the Covenant. 


(d) The Hazard ni A (15 U.S.C. 
1261-1276), administered by the Consumer Product Safety 
Commission, prohibits the transportation in interstate 
commerce of misbranded or banned hazardous substances. Such 
substances include those that are toxic, corrosive, irritants, 
or flammable or combustible, if they "may cause substantial 
personal injury or substantial illness;" and they also include 
radioactive substances and certain children’s toys (15 U.S.C. 
1261(£)). "Interstate commerce" includes commerce "between 
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any State or territory and any place outside thereof," so the 


territories are fully comprehended (15 U.S.C. 1261(b)). (The 
term also includes commerce "within any territory not 
organized with a legislative body," but each of the 


territories sukject to this study has_its own legislature.) 
The jurisdiction provision also appears sufficient for current 
purposes, for it refers to the "United States district courts 
and the United States courts of the territories" (15 U.S.C. 
1267(a)), so that the High Court of American Samoa, 
particularly in light of Meaamaile vy, American Samoa (550 F. 
Supp. 1227 (1982)), appears to qualify. 


(e) The chapter entitled Destruction of Property 
Moving in Commerce (15 U.S.C. 1281-1282) imposes criminal 
penalties for the destruction or injury of property moving in 
interstate or foreign commerce and in the possession of a 
common carrier. Although no definitions appear, the intention 
to cover common carriers in the territories is made clear by 
the provision at 15 U.S.C. 1282, which states that a judgment 
or acquittal on the merits "under the laws of any State or 
possession of the United States ..." is a bar to a 
prosecution under this chapter for the same act. Accordingly, 
the law provides protection for property moving in commerce 
and in the possession of common carriers in the territories. 


(£) The 1961 law concerning the Tel in £ 
Professional Sports Contests (15 U.S.C. 1291-1295) exempts 
from the antitrust laws agreements among persons acting for 
professional football, baseball, basketball, or hockey teams 
on the subject of the telecasting of games. (Interestingly, 
the exemption does not apply to professional football games 
telecast on Friday nights or Saturdays, from September until 
mid-December, so as to preserve that time for college and high 
school football (15 U.S.C. 1293)). Because the antitrust laws 
apply to the territories, so would this exemption, but it is 
improbable that there are sports professionals in the 
territories in sufficient numbers to take advantage of it. 


(g) The Antitrust Civil Process Act (15 U.S.C. 1311- 
1314) authorizes the Attorney General to investigate possible 
violations of the antitrust laws through the use of "civil 
investigative demands" (15 U.S.C. 1312), so as to avoid 
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premature litigation. The procedure is available “at any 
place within the territorial jurisdiction of any court of the 
United States" (15 U.S.C. 1312(d)(1)), a phrase that would 
include the District Courts for the Virgin Islands, Guam, and 
the Northern Marianas, all of which have the jurisdiction of 
a District Court of the United States (48 U.S.C. 1612(a), 
1424(b), 1694a(a)). Samoa would not be included, but a proper 
forum could very likely be found in connection with an 
apparent antitrust violation touching Samoa, as was the case 
in the only Samoan antitrust litigation to date (U.S. v. 
Standard Oil of Calif., 404 U.S. 558 (1972)). In addition, 
the Civil Process Act also provides the alternative of the 
District Court for the District of Columbia in appropriate 
circumstances (15 U.S.C. 1312(d)(2)), so potential Samoan 
problems seem to be met. 


(h) The Cigarette Labeling and Advertising Act (15 
U.S.C. 1331-1341) makes it unlawful to sell cigarettes "within 
the United States" (15 U.S.C. 1333) that do not carry warning 
messages, and the "United States" includes expressly Guam, the 
Virgin Islands, and American Samoa (15 U.S.C. 1332(3)). By 
operation of section 502(a)(2) of the Covenant, the Northern 
Marianas is also included. Additionally, it is unlawful to 
advertise "cigarettes and little cigars on any medium of 
electronic communication subject to the jurisdiction of the 
Federal Communications Commission" (15 U.S.C. 1335). All of 
the territories are subject to that jurisdiction, under the 
Federal Communications Act (see Memorandum No. 47-2). The 
familiar problem of court jurisdiction in Samoa arises, 
however, because it is the "several district courts of the 
United States" that have authority to issue injunctions (15 
U.S.C. 1339). The deficiency ought to be corrected so that 
Samoans are as well protected as other Americans. 


(i) State Technical Services (15 U.S.C. 1351-1368) 
refers to a program of Federal grants to the States (and some 
territories) to encourage the more effective application of 
science and technology in business, commerce, and industry. 
The authorization for appropriations has long since expired 
(15 U.S.C. 1360), so the law requires no further attention 
here. 
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(3) Traffic and Motor Vehicl f (15 U.S.C. 1381- 
1431) contains the National Traffic and Motor Vehicle Safety 
Act of 1966, as amended. That Act empowers the Secretary of 
Transportation to impose safety standards for automobiles 
(e.g., seat belts, rear view mirrors, brake systems, child 
restraint systems), and prohibits the manufacture or sale in 
interstate commerce or the importation of new cars that fail 
to meet those standards. 


The territories are comprehended by the law, because 
"interstate commerce” means commerce between any two States, 
and the term "State" includes Guam, the Virgin Islands, and 
Samoa expressly (15 U.S.C. 1391 (8), (9)). The Northern 
Marianas are thus covered by operation of section 502(a)(2) of 
the Covenant. 


Related to the Traffic and Motor Vehicle Safety Act is the 
provision of the Clean Air Act, which is also applicable to 
the territories, concerning the imposition of emission 
controls (see Memorandum No. 42-14(a)). Because the Northern 
Marianas had for some years complained that emission control 
standards, which involve expenses both to automobile owners 
and to filling station operators, are unnecessary in that 
area--on the theory that the sea breezes sweep away noxious 
fumes--its Commission on Federal Laws recommended in 1982 that 
it be provided an exemption from the pertinent provisions of 
the Clean Air Act. The Congress provided authority for such 
an exemption the following year, by permitting the 
Administrator of the Environmental Protection Agency to allow 
exemptions in Guam, Samoa, or the Northern Marianas if 
justified "due to unique geographical, meteorological, or 
economic factors of such territory" (42 U.S.C. 7625-1(a)). It 
has developed, however, that the exemption did not achieve the 
result the Northern Marianas Commission sought, because 
Japanese car manufacturers (the source of most vehicles in the 
Northern Marianas) are unwilling to manufacture cars that do 
meet U.S. safety standards but do not meet emission control 
standards. (The Northern Marianas market, even if the Guam 
and Samoa markets were added to it, is apparently too small to 
interest Japanese manufacturers in producing automobiles that 
meet some U.S. standards, but not all.) 
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The question then arises as to the wisdom of exempting some 
(or all) of the territories from the Motor Vehicle Safety 
Standards as  well--because there are Japanese car 
manufacturers who produce automobiles that do not comply with 
either those standards or with the emission control standards. 
The Northern Marianas Commission concluded, in light of the 
traffic fatality record in that area, that it would not make 
such a recommendation (Report, p. 361). (The Northern 
Marianas traffic fatality record in 1983 was -18 deaths per 
1000 persons. For the U.S. asa whole that year, the rate was 
-0002.) 


That Commission’s conclusion is sound for all of the 
territories. Traffic safety is at least as great a problem in 
each of them as it is elsewhere in the U.S., so the 
protections afforded by the Traffic and Motor Vehicle Safety 
Act should continue. 


Enforcement jurisdiction is given to the Federal District 
Courts (15 U.S.C. 1399), a term defined to include "the United 
States courts" in Guam, the Virgin Islands, and American Samoa 
(15 U.S.C. 1391(12)). Because the Act applies to the Northern 
Marianas, and because its court has the jurisdiction of a 
United States District Court (48 U.S.C. 1694a(a)), it would be 
unreasonable to conclude that the District Court for the 
Northern Marianas does not have the same jurisdiction. 
Nevertheless, to insure the right result, it would be well to 
expand the definition, when it is reasonably convenient to do 
so. A lesser problem of court jurisdiction appears at 15 
U.S.C. 1394(a), where one adversely affected by a proposed 
safety standard may test it in "the United States court of 
appeals for the circuit wherein such person resides or has his 
principal place of business." There is no such court for a 
Samoan, but the possibility of a Samoan’s undertaking such a 
test seems sufficiently remote so that the matter does not now 
require correction. 


(k) The Fair Packaging and Labeling Act (15 U.S.C. 
1451-1461) requires that Packaged commodities moving in 
interstate commerce contain a label showing the identity of 
the commodity, the manufacturer’s name and place of business, 
and the quantity of the contents. The commodities covered are 
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generally those intended for consumption by individuals and 
for household use, but excluding meat and poultry (15 U.S.C. 
1459(a)). The term "commerce" includes commerce between a 
territory and any place outside it (15 U.S.C. 1459(e)). 
Enforcement is shared by the Secretary of Health and Human 
Services and the Federal Trade Commission, except that in the 
case of imports, responsibility is given to the Secretary of 
the Treasury (15 U.S.C. 1456(c)). Inasmuch as the Secretary 
of the Treasury has no agents stationed in any of the Pacific 
territories, it is possible for foreign commodities to be 
imported there in violation of the Act, more or less with 
impunity. But the Governor of Guam has authority to enforce 
Federal laws applicable to Guam (48 U.S.C. 1422), and were a 
problem of consequence to arise in either Samoa or the 
Northern Marianas, the matter could be dealt with by a 
delegation of the Secretary of the Treasury’s authority. Such 
a delegation of authority, however, would probably require 
authorizing legislation. 


(1) The chapter entitled Special Packaging of 
Household Substances for Protection of Children (15 U.S.C. 
1471-1476) contains the Poison Prevention Packaging Act of 
1970, under which the Consumer Product Safety Commission 
issues requirements for the special packaging of substances 
that could be harmful to young children (e.g., the unopenable 
aspirin bottles). The Act itself is devoid of language as to 
geographical application, but the Commission has itself issued 
regulations that make clear its view that the territories are 
comprehended (16 CFR 1704.2(d)). Samoa, Guam, and the Virgin 
Islands are named, along with the States, and that should 
provide an adequate basis for the application of the law to 
the Northern Marianas as well. 


(m) The chapter entitled Department of Commerce (15 
U.S.C. 1501-1529) contains various laws from various years 
pertaining to the organization and housekeeping of that 
Department. For the most part it is irrelevant for current 
purposes, except for two provisions which the Northern 
Marianas Federal Laws Commission recommended be made expressly 
applicable for the Northern Marianas. One derives froma 1903 
law stating the basic function of the Department: "to foster, 
promote, and develop the foreign and domestic commerce, the 
mining, manufacturing, and fishery industries of the United 
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States" (15 U.S.C. 1512); and the second, from a 1980 law, to 
provide for the appointment of at least six fishery officers 
to "serve abroad to promote United States fishing interests" 
(15 U.S.C. 1511b). 


Each provision seems sufficient now to comprehend the 
territories, including the Northern Marianas. The first isa 
general exhortation, free of exclusionary hints. The second 
appears from its readily available legislative history to 
involve the promotion of U.S. fishing interests that are 
within the Fishery Conservation and Management Act (1980 U.S. 
Code Cong. and Admin. News, 6793, 6872-74, 6883-84). All of 
the territories are subject to that Act, including the 
Northern Marianas (see Memorandum No. 16-18). The 1980 Act 
was initially concerned with salmon and steelhead in 
Washington and Oregon only, but many additional provisions, 
including those for fishery trade officers, were added in the 
legislative process. The fishery trade officers are intended 
to provide information to the U.S. fishery industry on foreign 
markets for their products. Although no language appears in 
either the law or the readily available legislative history to 
confirm the conclusion, it would be unreasonable to conclude 
that any of the territories are excluded from benefitting from 
the services of these officers. Hence, the Northern Marianas 
Commission recommendation, that the application of these two 
laws be made explicit as to the Northern Marianas, does not 
seem necessary. 


Conclusion: Several of the laws considered above are of arguable 


application to one of more of the territories: the law 
permitting automobile franchise dealers to sue the 
manufacturer (a); the absolute bar to switchblade knives in 
the post-trusteeship Northern Marianas (c); enforcement of the 
Fair Packaging and Labeling Act in the Pacific territories 
(k); application of the law concerning special packaging for 
the protection of children (1); and the Department of 
Commerce's authority and that of its fishery officers, to 
promote fishing interests in the territories (m). In the 
foregoing instances, however, it seems reasonable to conclude 
that the doubts may be resolved so as to make further Federal 
legislation unnecessary. 
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In two instances, however, legislation would be desirable: to 
provide enforcement jurisdiction in Samoa under the Cigarette 
Labeling and Advertising Act (h), and to confer jurisdiction 
expressly on the District Court for the Northern Marianas 
under the Traffic and Motor Vehicle Safety Act of 1966 (j). 


Federal agency comments: Comments were requested from the Depart- 
ments of Commerce, Justice and Transportation. All comments 
received have been reflected above. 
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Subject: Consumer Credit Protection 
Title 15, Chapter 41 (15 U.S.C. 1601-1693r) 


I. Consumer Credit Cost Disclosure (15 U.S.C. 1601- 
1667e) 


II. Restrictions on Garnishment (15 U.S.C. 1671-1677) 
III. Credit Reporting Agencies (15 U.S.C. 1681-1681t) 
Iv. Equal Credit Opportunity (15 U.S.C. 1691-1691£) 
Vv. Debt Collection Practices (15 U.S.C. 1692-16920) 


vI. Electronic Fund Transfers (15 U.S.C. 1693-1693r) 


Purpose: The Consumer Credit Protection Act is intended to protect 
the consuming public in connection with their use of credit 
cards and such other financial techniques as electronic fund 
transfers. For those who overuse credit arrangements, the Act 
Provides protection against certain garnishment and against 
unreasonable debt collection practices. 


Territorial application: The Truth in Lending Act (Subchapter I) 
and the Fair Debt Collection Act (Subchapter V) are both 
sufficient now to meet territorial requirements. But three 
other subchapters (pertaining to garnishment, credit reporting 
agencies, and equal credit opportunity) are uncertain in their 
territorial application, and one (electronic fund transfers) 
presents a technical problem as to its application in the 
Northern Marianas. 


Recommendation: The three subchapters that do not contain clear 
language as to their geographic reach--II (garnishment), III 
(credit reporting agencies), and IV (equal credit opportunity) 
--should be amended to overcome that deficiency; and because 
of the peculiarity resulting from its date of enactment, the 
application to the Northern Marianas of the electronic fund 
transfer law should be clarified. 
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Discussion: The Consumer Credit Protection Act, originally enacted 
in 1968, has been much expanded in later years. It now 
contains many laws with familiar names: The Truth in Lending 
Act, the Fair Credit Billing Act, the Fair Credit Reporting 
Act, the Consumer Leasing Act, the Fair Debt Collection Act, 
and others. They have been codified into six subchapters in 
Chapter 41 of Title 15, and because their analysis for 
purposes of the territories can conveniently be presented on 
the basis of the same division, the six subchapters will be 
considered in turn. 


Subchapter I - Consumer Credit Cost Disclosure (15 U.S.C. 
1601-1667e). The Truth in Lending Act, which makes up the 
bulk of this subchapter, was enacted to provide for "the 
informed use of credit," so that consumers would be aware of 
its cost (15 U.S.C. 1601(a)). Under regulations issued by the 
Federal Reserve Board, with overall enforcement in the Federal 
Trade Commission, those extending credit must disclose fully 
and "meaningfully" all of the terms of 4 credit transaction-- 
including the interest rate and other fees and charges. The 
subchapter also protects credit cardholders from the 
unauthorized use of their cards (15 U.S.C. 1643); provides a 
procedure for the correction of billing errors (15 U.S.C. 
1666); and requires full disclosure of terms in connection 
with the leasing of personal property for "personal, family, 
or household purposes" (15 U.S.C. 1667(1)). 


The laws contained in subchapter I apply to the territories, 
because the term "State" is defined for purpose of the 
subchapter to include any "territory or possession" (15 U.S.C. 
1602(r)). The term "State" is used in connection with the 
continued effectiveness of State laws (e.g., 15 U.S.C. 1610), 
so that definition has the effect of carrying subchapter I to 


the territories. Additionally, the court jurisdiction 
provisions appear to be adequate for purposes of the 
territories. For example, reference is made at 15 U.S.C. 


1640(e) not only to United States district courts, but also to 
“any other court of competent jurisdiction," so a court in 
Samoa would have jurisdiction. 


Subchapter II - Restrictions on Garnishment (15 U.S.C. 1671- 
1677). Restrictions on garnishment are imposed so as to 
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discourage "the making of predatory extensions of credit," and 
so as to provide for some uniformity in garnishment laws 
because State variations had "in effect, destroyed the 
uniformity of the bankruptcy laws" (15 U.S.C. 1671). The 
restrictions imposed are essentially two: (1) "No court of 
the United States or any State" may permit garnishment in 
excess of a prescribed amount of an individual’s disposable 
earnings (generally 25% of those earnings, or the amount by 
which his disposable earnings exceed thirty times the Federal 
minimum wage, whichever is less) (15 U.S.C. 1673); and (2) no 
employer may discharge an employee because his earnings have 
been garnisheed "for any one indebtedness" (15 U.S.C. 1674). 


A difficulty arises because there is no indication in the law 
of the geographic reach of the Subchapter, and no definition 
of "State". (The definition provided at 15 U.S.C. 1602r 
applies by its own terms to Subchapter I (or to Title I of the 
original act) only.) Because the District Courts in the 
Virgin Islands, Guam, and the Northern Marianas are probably 
constrained by the provision pertaining to U.S. courts at 15 
U.S.C. 1673, the Northern Marianas Federal Laws Commission 
concluded that territorial courts are probably similarly 
constrained--on the basis of legislative history indicating 
that unlawful garnishment by a State court should not be 
allowed if barred in a Federal court of the same jurisdiction 
(Report, p. 105). But even if that conclusion were 
unarguable, two problems remain: the failure to provide clear 
protection on this subject in Samoa, and the absence of a 
provision indicating the geographic reach of the prohibition 
of discharge on the basis of garnishment for one debt only. 


The law should be amended to meet these two points, as well as 
to confirm the inclusion of the Federal District Courts in the 
territories in the term "court of the United Stutes". Further 
definitions at 15 U.S.C. 1672 would achieve that result. 


Subchapter IiI - Credit Reporting Agencies (15 U.S.C. 1681- 
1681t). The Fair Credit Reporting Act here codified, enacted 
in 1970, is intended to protect consumers from inaccurate 
reports concerning their credit worthiness. Consumer credit 
reports may be furnished only to those with a legitimate 
business need for the information (15 U.S.C. 1681b); they 
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cannot contain stale information (15 U.S.C. 1681c); and they 
must be made available to the consumer, with a procedure for 
the correction of inaccurate information (15 U.S.C. 1681(g), 
(i)). 


Once again there is no provision concerning geographic 
application, and no definition of any other key term that can 
be used to conclude that the Fair Credit Reporting Act applies 
to the territories. (As noted above in connection with 
Subchapter Ii, the definition of "State" for purposes of 
Subchapter I is effective only with respect to that Subchapter 
I.) Accordingly, a statement of geographic application should 
be added (probably at 15 U.S.C. 1681a), and there should also 
be added a definition of "United States court" (which appears 
at 15 U.S.C. 1681p) so as to include the courts in the 
territories and a court in Samoa. 


Subch er Iv_- Equal Credit Opportunity (15 U.S.C. 
1691-1691f). The Equal Credit Opportunity Act, added in 1974, 
makes it unlawful for a creditor to discriminate against an 
applicant for credit on the basis of race, color, religion, 
national origin, sex or marital status, or age; or to 
discriminate because the applicant derives income from a 
public assistance program (15 U.S.C. 1691(a)). The law 
contains no indication of its geographic application, but 
regulations issued pursuant to it by the Federal Reserve 
provide that the term "State" includes "any territory or 
possession of the United States" (12 CFR 202.2(aa)). That is 
probably sufficient as a practical matter--as is the court 
reference at 15 U.S.C. 1691e(c) to "the appropriate United 
States district court or any other court of competent 
jurisdiction". But it would be well to provide a statutory 
basis for the definition (perhaps by an addition at 15 U.S.C. 
1691a), in order to place the regulation on a firm foundation. 


Subchapter _V - Debt Collection __ Practices (15 U.S.C. 
1692-16920). The Fair Debt Collection Practices Act was added 
in 1977 to prohibit abusive, deceptive, and unfair debt 
collection practices. For example, the debt collector is 
generally to refrain from communicating with the consumer 
except between 8 a.m. and 9 p.m. (15 U.S.C. 1692c(a); he must 
not use violence or the threat of violence to collect the debt 
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(15 U.S.C. 1692d); he must not seek information about the 
consumer "by post card" (15 U.S.C. 1692b). The term "State" 
is defined to include a "territory or possession" (15 U.S.C. 
1692a(8)), so a debt collector in any of the territories who 
uses "any instrumentality of interstate commerce or the mails" 
to further his cause (15 U.S.C. 1692a(6)) is subject to the 
prohibitions of the Act. And enforcement actions may be 
brought "in any appropriate United States district court . ‘ 
or in any other court of competent jurisdiction" (15 U.S.C. 
1692k(d)), so there is no deficiency requiring correction as 
to courts in the territories. 


Subchapter vI - Electronic Fund Transfers (15 U.S.C. 1693- 
1693r). The Electronic Fund Transfer Act was added to the 
Consumer Credit Protection Act in November 1978. Because of 
that date, a problem arises concerning its application to the 
Northern Marianas. 


Electronic fund transfers include automated bank teller 
machines and cash dispensing machines. The purpose of the Act 
is to require full disclosure of the terms and conditions for 
an electronic fund transfer involving a consumer's account (15 
U.S.C. 1693c), to require documentation of any transfer (15 
U.S.C. 1693d), and to protect the consumer from errors and 
from unlimited liability (15 U.S.C. 1693f, g). 


The Act applies to the territories and possessions, in light 
of the definition of "State" (15 U.S.C. 1693a(10)), and 
jurisdiction is given to Federal District Courts and "any 
other court of competent jurisdiction" (15 U.S.C. 1693m(g)). 
The needs of the territories would thus be met, but for the 
date of enactment--November 10, 1978,--which is too late to 
permit the extension of the Act to the Northern Marianas by 
operation of section 502(a)(2) of the Covenant, the effective 
date of which is January 9, 1978. 


It could be argued that the Electronic Fund Transfer Act 
applies to the Northern Marianas because it constitutes a 
“subsequent amendment" to the Consumer Credit Protection Act 
which, as originally enacted in 1968, applied to the 
territories and possessions in substantial part (i.e., the 
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Truth in Lending Act, discussed above at Subchapter I). A 
“subsequent amendment" applies to the Northern Marianas under 
section 502(a) of the Covenant in the same manner as the basic 
law. But as noted in the foregoing discussion, the definition 
of "State' for purposes of Subchapter I applies to that 
Subchapter only. And Subchapter VI carries its own definition 
of "State". In the circumstances, Subchapter VI seems to 
stand on its own feet for purposes of geographical 
application, and as a result, its current application to the 
Northern Marianas is at least dubious. That dubiety should be 
removed by an amendment, probably to 15 U.S.C. 1693a(10). For 
additional reasons, the Northern Marianas Commission reached 
the same result (Report, p. 110-111). 


Conclusion: As detailed above, four of the six parts of the 


Consumer Credit Protection Act should be amended to make clear 
their application to the territories. 


Federal agency comments: Comments were requested from the Federal 


Trade Commission and the Department of Justice. The Federal 
Trade Commission did not respond. 
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(c) 


(a) 


(e) 


(£) 


(g) 


(h) 


(i) 


(m) 


(n) 


(o) 
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Interstate Land Sales 
Title 15, Chapter 42 (15 U.S.C. 1701-1720) 


Newspaper Preservation 
Title 15, Chapter 43 (15 U.S.C. 1801-1804) 


Protection of Horses 
Title 15, Chapter 44 (15 U.S.C. 1821-1831) 


Emergency Loan Guarantees to Business Enterprises 
Title 15, Chapter 45 (15 U.S.C. 1841-1852) 


Chrysler Corporation Loan Guarantee 
Title 15, Chapter 45A (15 U.S.C. 1861-1875) 


Motor Vehicle Information and Cost Savings 
Title 15, Chapter 46 (15 U.S.C. 1901-2034) 


Consumer Product Safety 
Title 15, Chapter 47 (15 U.S.C. 2051-2083) 


Hobby Protection 
Title 15, Chapter 48 (15 U.S.C. 2101-2106) 


Fire Prevention and Control 
Title 15, Chapter 49 (15 U.S.C 2201-2223) 


Consumer Product Warranties 
Title 15, Chapter 50 (15 U.S.C. 2301-2312) 


National Productivity and Quality of Life 
Title 15, Chapter 51 (15 U.S.C. 2401-2471) 


Electric and Hybrid Vehicle Research, Development, 
and Demonstration 
Title 15, Chapter 52 (15 U.S.C. 2501-2514) 


Toxic Substances Control 
Title 15, Chapter 53 (15 U.S.C. 2601-2629) 


Automobile Propulsion Research and Development 
Title 15, Chapter 54 (15 U.S.C. 2701-2710) 


Petroleum Marketing Practices 
Title 15, chapter 55 (15 U.S.C. 2801-2841) 
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National Climate Program 
Title 15, Chapter 56 (15 U.S.C. 2901-2908) 


Interstate Horseracing 
Title 15, Chapter 57 (15 U.S.C. 3001-3007) 


Full Employment and Balanced Growth 
Title 15, Chapter 58 (15 U.S.C. 3101-3152) 


Retail Policies for Natural Gas Utilities 
Title 15, Chapter 59 (15 U.S.C. 3201-3211) 


Natural Gas Policy 
Title 15, Chapter 60 (15 U.S.C. 3301-3432) 


Soft Drink Interbrand Competition 
Title 15, Chapter 61 (15 U.S.C. 3501-3503) 


Condominium and Cooperative Conversion Protection 
and Abuse Relief 
Title 15, Chapter 62 (15 U.S.C. 3601-3616) 


Technology Innovation 
Title 15, Chapter 63 (25 U.S.C. 3701-3714) 


Methane Transportation Research, Development, and 
Demonstration, 


Title 15, Chapter 64 (15 U.S.C. 3801-3810) 


Product Liability Risk Retention 
Title 15, Chapter 65 (15 U.S.C. 3901-3904) 


Promotion of Export Trade 
Title 15, Chapter 66 (15 U.S.C. 4001-4053) 


Arctic Research and Policy 
Title 15, Chapter 67 (15 U.S.C. 4101-4111) 


Land Remote-Sensing Commercialization 
Title 15, Chapter 68 (15 U.S.C. 4201-4292) 


Cooperative Research 
Title 15, Chapter 69 (15 U.S.C. 4301-4305) 
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Comment: Of the many chapters of Title 15 considered below, most 


apply to the territories but few are of great interest to any 
of them. The most important may be the Motor Vehicle 
Information and Cost Savings Act, discussed at (f), which 
applies to the territories as fully as their circumstances 
require. 


Discussion: (a) The Interstate Land Sales Full Disclosure Act (15 


U.S.C. 1701-1720), enacted in 1968, is intended to prohibit 
fraudulent, large-scale land development schemes. It does so 
by requiring the filing with the Secretary of Housing and 
Urban Development of a "statement of record" containing 
information about the subdivision plan (15 U.S.C. 1704), and 
by requiring the developer to provide prospective buyers with 
a "property report" containing similar information (15 U.S.C. 
1707). A developer is covered if he uses communications in 
interstate commerce or if he uses the mails (15 U.S.C. 
1703(a)). 


The territories are comprehended by the law because the term 
"State" includes them (15 U.S.C. 1701(9)). It seems 
improbable, however, that transactions in any of the 
territories would be large enough to cause the law to have 
practical effect. For example, among the many exemptions are 
those involving a subdivision containing fewer than one 
hundred lots (15 U.S.C. 1702(b)(1)), and one “engaged in a 
sales operation which is intrastate in nature" (15 U.S.C. 
1702(b)(7))--with the phrase defined to mean a transaction 
where both buyer and seller are within the "State". But 
because the law applies to the territories, development 
schemes of sufficient size involving land in the territories 
are covered by it. And because U.S. districts courts and 
“United States courts of any territory" have jurisdiction of 
offenses under the Act (15 U.S.C. 1719), there is an 
enforcement mechanism in each of them. 


(b) The Newspaper Preservation Act (15 U.S.C. 1801- 
1804), enacted in 1970, provides an exemption from the anti- 
Wa 


trust laws for newspapers that enter a joint operating 
arrangement", in order that one of the newspapers may survive 


economically. (The other must already be in sound financial 
health (15 U.S.C. 1803 (a)).) The arrangements may involve 
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printing, distribution, advertising solicitation, and other 
activities (15 U.S.C. 1802(2)). Because the antitrust laws 
extend to the territories (see Memorandum 15-1), so does this 
exemption. In addition, the law expressly applies to persons 
in "any State or possession" (15 U.S.C. 1802(6)), so the 
territories are clearly comprehended. 


(c) The Horse Protection Act (15 U.S.C. 1821-1831) 
outlaws the practice of making horses "sore", which means 
damaging their legs in a way that will result in a particular 
gait, attractive for show purposes. Criminal penalties 
attach, as well as a barring from exhibitions. The law applies 
expressly to the Virgin Islands, Guam, and Samoa (15 U.S.C. 
1821(4)), and by operation of section 502(a) of the Covenant, 
to the Northern Marianas. 


(d) Authority under the Emergency Loan Guarantee Act 
(15 U.S.C. 1841-1852), enacted in 1971, expired in 1973 (15 
U.S.C. 1852), so it requires no consideration here. 


(e) The Chrysler Corporation Loan Guarantee Act of 
1979 (15 U.S.C. 1861-1875) has, in effect, been executed. 


(£) The Motor Vehicle Information and Cost Savings Act 
(15 U.S.C. 1901-2034), enacted in 1972, now deals with six 
subjects. In the case of five, the pertinent provisions are 
expressly applicable to the territories. In the case of the 
sixth (pertaining to automotive efficiency), the provisions do 
not apply to the territories, but as explained below, that 
presents no practical problem to them. Enforcement is avail- 
able in all of the territories, in light of the definition of 
“united States district court" to include, among others, "the 
United States courts of .. . American Samoa" (15 U.S.C. 
1901(18)). The District Court of the Northern Marianas is 
unmentioned (a point that might be corrected when 
legislatively convenient), but because it is vested with the 
jurisdiction of a U.S. district court (48 U.S.C. 1694a(a)), 
there should be no dispute as to its inclusion. 
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~-Bumper __ standards (15 U.S.C. 1911-1922) are 
promulgated by the Secretary of Transportation and are 
applicable to all passenger motor vehicles manufactured in or 
imported into the United States. Their purpose is to reduce 
the economic loss arising from collisions. Because imported 
automobiles must comply with the standards (15 U.S.C. 1912 
(a)(1)), and because the term "State" is defined to include 
Guam, the Virgin Islands, and Samoa (15 U.S.C. 1901(16)), (and 
thus, by operation of section 502(a) of the Covenant, the 
Northern Marianas as well), all automobiles in the territories 
must meet bumper standards. 


--The Automobile Consumer Information Study (15 U.S.C. 
1941-1949) is to be conducted by the Secretary of 
Transportation, to determine for passenger motor vehicles 
their damage susceptibility, their crashworthiness, and the 
ease of diagnosis and repair. And the Secretary may obtain 
information on these points, plus costs of personal injuries, 
from insurers. Such information is to be made available to 
prospective purchasers. Because the broad definition of 
"State" referred to above (15 U.S.C. 1901(16)) applies to 
these sections, prospective purchasers of cars in the 
territories are entitled to the information in question. 


--Diagnostic Inspection Demonstration Projects (15 
U.S.C. 1961-1964) involved a project grant program for 
assistance to the "States" (defined as in 15 U.S.C. 1901(16)) 
in conducting motor vehicle diagnostic inspections. The 
authorization of funds for the program has expired (15 U.S.C. 
1964), so it requires no further attention here. 


--Odometer Requirements (15 U.S.C. 1981-1991) forbid 
the tampering with an automobile’s odometer, require odometer 
disclosures on vehicle certificates of title at the time of 
transfer, and require odometer disclosure for vehicles sold at 
auction and for leased vehicles upon the termination of the 
lease, so as not to mislead a purchaser as to the true mileage 
driven. The requirements apply in the territories, in light 
of the definition of "State" (15 U.S.C. 1901(16)). Civil 
actions to enforce the odometer requirements may be brought 
both in U.S. district courts and "in any other court of 
competent jurisdiction" (15 U.S.C. 1989). 
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--Improving Automotive Efficiency (15 U.S.C. 
2001-2012) imposes Federal fuel economy standards, and 
requires that automobiles manufactured in or imported into the 
United States bear labels specifying their fuel economy. The 
definition of "State" referred to above does not apply to this 
subchapter (see the introductory language at 15 U.S.C. 1901); 
instead, both "manufacture" and "import" restrictions apply 
only to "the customs territory of the United States" (15 
U.S.C. 2001(9), (10)). All of the territories that are the 
subjects of this study are outside the customs territory, so 
automobiles imported into any of them need not meet the 
Federal fuel economy standards, and need not bear labels on 
this subject. 


Neither the law itself nor its readily available legislative 
history (1975 U.S. Code Cong. and Admin. News 1762, 1778, 
1848-56) indicate why the geographic reach of this part of the 
Motor Vehicle Information and Cost Savings Act should be 
narrower than the other five parts. It is unlikely to relate 
to the absence of U.S. Customs officials in the Pacific 
territories, inasmuch as other parts of the Act apply to them, 
and such parts too apply to foreign imports (see the Bumper 
Standards discussion above). As a practical matter, however, 
the territories are unlikely to be hurt by this omission. 
Distances driven in any of them are, by definition, very 
short. Additionally, domestic automobiles brought into the 
territories will already comply with fuel economy standards, 
and it is probable that foreign imports as a matter of fact 
will do so as well--inasmuch as a foreign manufacturer is 
unlikely to seek to avoid this U.S. requirement solely for 
whatever small territorial market may be his. (See the 
Giscussion concerning emission controls in Memorandum No. 
15-6(3)). 


--Theft Prevention (15 U.S.C. 2021-2034), added in 
1984, requires the Secretary of Transportation to promulgate 
standards for the identification of major parts of 
automobiles, and major replacement parts, as a means of 
discouraging theft. The standards apply to automobiles of 
domestic manufacture, as well as to imports (15 U.S.C. 
1901(7)). They apply to the territories, because the general 
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definition of "State" (15 U.S.C. 1901(16)) carries over to 
this new subchapter. 


{g) The Consumer Product Safety Act (15 U.S.C. 2051- 
2083), passed in 1972, applies to all of the territories. The 


Act creates the five-member Consumer Product Safety Commission 
and empowers it, among other things, to conduct research on 
consumer products, to make information concerning its research 
available to the public, and to promulgate standards for the 
safety of products moving in interstate commerce--all for the 
purpose of protecting the consuming public from an 
unreasonable risk of injury, illness, or death from unsafe or 
hazardous products. A product moving "in commerce" is one 
moving between "a State and any place outside thereof" (15 
U.S.C. 2052 (12)), and a "State" includes, explicitly, the 
Virgin Islands, Guam, and Samoa (15 U.S.C. 2052 (10)). By 
operation of section 502(a)(Z) of the Covenant, it thus also 
includes the Northern Marianas. 


A section of the Act deals expressly with imported products, 
and bars the importation "into the customs territory of the 
United States" of products that do not meet consumer product 
safety rules or are otherwise unsafe (15 U.S.C. 2066(a)). 
Without more, that provision would appear to leave consumers 
in the territories unprotected from hazardous imports. As 
noted, however, the Act otherwise restricts unsafe or 
hazardous products moving "in commerce" into a "State" (i.e., 
any of the territories) from "any place" outside of that State 
(or territory), so that imports from a foreign country into a 
territory are covered. Additionally, among the prohibited 
acts to which both civil and criminal penalties may apply are 
the acts of manufacturing or distributing in commerce or 
importing "into the United States any consumer product which 
is not in conformity with an applicable consumer product 
safety standard" (15 U.S.C. 2068(a)(1)). As used in that 
section, the "United States" includes all of the territories 
(15 U.S.C. 2052(14)). Accordingly, territorial consumers are 
protected as to products imported from foreign sources, as 
well as products brought to them from elsewhere in the United 
States. 
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Enforcement jurisdiction is granted to the district courts of 
the United States (15 U.S.C. 2071, 2072, 2073). Because they 
have the jurisdiction of such courts, the Districts Courts in 
the Virgin Islands, Guam, and the Northern Marianas would be 
empowered under those sections. But there would be no forum 
in American Samoa, and because of the importance of the 
legislation to consumers wherever located in the United 
States, that deficiency should be corrected. 


Although not precisely relevant to this study, note should be 
taken of the provision of the Act that requires the Commission 
to communicate directly with the Congress, without clearance 
elsewhere in the Executive Branch, on budget estimates and 
requests, legislative recommendations, and legislative 
testimony (15 U.S.C. 2076(k)). The bureaucratic envy could 
become a hazardous by-product of the Act. 


(h) The Hobby Protection Act of 1973 (15 U.S.C. 2101- 
2106) is concerned with two hobbies only: the collection of 
political memorabilia (campaign buttons, posters, and the 
like) and the collection of coins and other numismatic items. 
The Act prohibits the manufacture or importation of fakes 
(unless, in the case of coins, they are labeled as such), and 
it applies only to the U.S. customs area {i.e., the States and 
Puerto Rico, 15 U.S.C. 2106(7)). This probably results from 
the statute’s requirement that enforcement of the import 
restrictions be performed under the customs laws (15 U.S.C. 
2104). The exclusion of the territories from the protection 
afforded by the Act is not likely to be very injurious to any 
residents of them, so that a legislative change does not 
appear to be required. 


(i) The Fire Prevention and Control Act (15 U.S.C. 
2201-2223) creates the United States Fire Administration, now 
part of the Federal Emergency Management Agency; authorizes 
the National Academy for Fire Prevention and Control; and 
provides for technical assistance and for assistance "through 
grants, contracts, and otherwise" for fire service training 
(15 U.S.C. 2206(£)). Such assistance, in the form of project 
grants (so described in the 1986 Catalog of Federal Domestic 
Assistance, 83.410), may be made to the States, and "State" is 
defined to include the Virgin Islands, Guam, and Samoa (15 
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U.S.C. 2203(7)). By operation of section 502(a) of the 
Covenant, it also includes the Northern Marianas. 


(3) The chapter entitled Consumer Product Warranties 
(15 U.S.C. 2301-2312) contains the Magnuson-Moss Warranty- 
Federal Trade Commission Improvement Act, enacted in 1975. Its 
essential purpose is to prevent deception of the consumer by 
requiring that a written warranty must "fully and 
conspicuously disclose in simple and readily understood 
language the terms and conditions of such warranty" (15 U.S.C. 


2302(a)). The Act is administered by the Federal Trade 
Commission, and it applies to consumer products "distributed 
in commerce" (15 U.S.C. 2301(1)). "Commerce", in turn, 


involves trade between a "State" and any place outside of it, 
and the term "State" includes the Virgin Islands, Guam, and 
Samoa by name (15 U.S.C. 2301(14), (15)). By operation of 
section 502(a) of the Covenant, the term also includes the 
Northern Marianas. Consumers may bring enforcement actions 
“in any court of competent jurisdiction in any State" (15 
U.S.C. 2310(d)(1)(A)), so a forum exits in each of the 
territories. 


(k) The National Productivity and Quality of Life Act 
of 1975 (15 U.S.C. 2401-2471) created a Center with that 
title, with the purpose of encouraging economic productivity 
growth. The agency charged with administration of the Act no 
longer exists, and the authorization for appropriations has 
expired. The law thus requires no further attention here. 


(L) The Electric and Hybrid Vehicle Research, 
Development, and Demonstration Act of 1976 (15 U.S.C. 2501- 
2514) authorized--until the authorization expired at the end 
of Fiscal year 1983--a program of grants for the purposes 
stated in its title. (A “hybrid vehicle" is defined as one 
"propelled by a combination of an electric motor and an 
internal combustion engine or other power source" (15 U.S.C. 
2502(5)).) The territories are not expressly dealt with in 
the law, but they are included in the pertinent regulation (10 
CFR 476.2). But the point is, and probably will continue to 
be, academic. 
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{m) The Toxic Substances Control Act (15 U.S.C. 2601- 
2629), enacted in 1976, provides a detailed program for the 
regulation by the Administrator of the Environmental 
Protection Agency of chemical substances that present an 
unreasonable risk of injury to health or to the environment. 
Both the manufacture of such substances and their distribution 
in commerce in the United States are controlled (15 U.S.C. 
2604, 2605), as are their importation into "the customs 
territory of the United States" (15 U.S.C. 2612). The 
territories are all comprehended by the provisions concerning 
manufacture and distribution in commerce, because "State" is 
defined to include all four of them (15 U.S.C. 2602 (13)), and 
the "United States" includes the States as so defined 
(15 U.S.C. 2602(14)). And because "commerce" means commerce 
between a State and any place outside of it, foreign imports 
into the territories are also subject to the Act. Thus, 
although the territories do not fall within the provision 
concerning imports into the U.S. customs territory, because 
they ae all outside of it, any such imports are subject to 
control in the territories because they are otherwise within 
the "United States" for purposes of the Act. 


As is often the case, however, the provisions of the Act 
concerning court jurisdiction are insufficient for American 
Samoa. "District courts of the United States" are given 
jurisdiction (e.g., 15 U.S.C. 2606(a), 2616(a)), and there is 
none for Samoa--a deficiency that should be corrected (perhaps 
by giving similar jurisdiction to the Samoan High Court). On 
the other hand, provisions of the Act pertaining to 
"Citizens’" civil actions and petitions (15 U.S.C. 2619, 2620) 
do not require correction to meet the needs of noncitizen 
nationals in Samoa. Although these sections of the Act use 
the term "Citizen" in their titles (90 Stat. 2041, 2042), the 
operative language in each refers to "persons", so that U.S. 
nationals would not be excluded. 


(n) The Automotive Propulsion Research and Development 
Act of 1978 (15 U.S.C. 2701-2710) concerned a program to 


encourage automobile propulsion systems to meet goals of 
environmental protection and energy conservation. Because the 
program has not been funded for many years, the Act requires 
no further discussion here. 
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(o) The Petroleum Marketing Practices Act (15 U.S.C. 
2801-2841), approved on June 19, 1978, contains provisions on 
two subjects of interest to the territories: retail 
distributors of gasoline and diesel fuel (e.g., service 
stations) are protected from the arbitrary termination or 
nonrenewal of their franchises by their franchisor (15 U.S.C. 
2802); and the octane ratings of gasoline must be disclosed by 
the sellers of gasoline (15 U.S.C. 2822). Because the 
definitions of "State" for both purposes include expressly the 
Virgin Islands, Samoa, and Guam, as well as "any other 
commonwealth, territory, or possession of the United States" 
(a term that would include the Northern Marianas after 
trusteeship termination) (15 U.S.C. 2801(19), 2821(14)), both 
aspects of the Act are applicable to the areas subject to this 
study. 


The Northern Marianas Federal Laws Commission recommended the 
express extension of the Act to the Northern Marianas for the 
period preceding trusteeship termination--a recommendation 
that is likely soon to be moot. That Commission also observed 
thac upon trusteeship termination, the Act "will become 
applicable to the Northern Marianas Islands" (Report, p. 113). 
That is true because the Act can be, and is, also "applicable 
to the several States," as that phrase is used in section 105 
of the Covenant. 


Enforcement of the octane rating provisions rely upon the 
Federal Trade Commission Act (15 U.S.C. 2823), and that is 
probably sufficient to meet territorial needs (see Memorandum 
15-1(b)). Provisions for the enforcement of the franchise 
provisions, however, rely upon United States district courts 
(15 U.S.C. 2805), so as is often the case, Samoa is without a 
forum. The deficiency should be corrected when it is 
legislatively convenient to do so. 


(p) The National Climate Program Act (15 U.S.C. 2901- 
2908) authorizes a research program in climate forecasting--an 
esoteric subject that goes far beyond weather prediction. For 
purpose of the program, the Secretary of Commerce is 
authorized to cooperate with the "States" (15 U.S.C. 2905), a 
term that is undefined and which might thus exclude the 
territories. But he is also admonished to cooperate with 
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“foreign, international, and domestic organizations and 
agencies involved in international or domestic climate-related 
programs" (15 U.S.C. 2904(f£)), and that comprehensive language 
would surely include any territorial organization or agency so 
involved. 


(q) The Interstate Horseracing Act of 1978 (15 U.S.C. 
3001-3007) regulates the placing of bets on a horserace in one 
"State", when the race is to occur in another. The term 
"State" includes the territories and possessions (15 U.S.C. 
3002(2)), but since none have horse races, and since all are 
a distance from where such races occur, further attention to 
this law is unnecessary. 


(xr) The Full Employment and Balanced Growth Act of 
1978 (15 U.S.C. 3101-3152) is concerned with economic 
improvement--full employment, balanced growth, a balanced 
budget, control of inflation. It is concerned with the nation 
as a whole, without specifying offshore areas in any 
particular. But because the Act contains numerous and 
extensive exhortations, but rather little by way of specifics, 
it is probable that the territories are as fully dealt with as 
they need to be. 


(s) Retail Policies for Natvral_Gas Utilities (15 
U.S.C. 3201-3211) relate solely to large volume retail sellers 
of natural gas, and provide for their regulation as to 
termination practices, rate treatment of advertising costs, 
and the like. This law, passed in 1978, does not apply to any 
of the territories (15 U.S.C. 3202), but that is as it should 
be because natural gas is not in use in any of them. 


(t) The tional Gas Poli A £1978 (15 U.S.C. 
3301-3432) provides further guidance for the establishment of 
prices for natural gas, as regulated by the Federal Energy 
Regulatory Commission. Because natural gas is neither 
produced nor consumed in the territories, it is appropriate 
that they be excluded from the coverage of the Act, and they 
are (15 U.S.C. 3301(33), (34)). 
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(u) The Soft Drink Interbrand Competition Act (15 
U.S.C. 3501-3503) provides an exemption from the antitrust 
laws for certain exclusive contracts for soft drink 
manufacture, distribution, and sale, so long as there remains 
competition from "other products of the same general class" in 
that market (15 U.S.C. 3501). There are no explicit 
statements of geographical application, but inasmuch as the 
antitrust laws apply to the territories (see Memorandum No. 
15-1), so too would this statutory exemption. 


(v) The Chapter entitled Condominium and Cooperative 
Conversion Protection and Abuse Relief (15 U.S.C. 3601-3616) 
is a 1980 law, intended to protect apartment renters from 
abuses arising from the conversion of their apartments to 
condominiums and cooperatives. Contracts or licenses 
containing certain unconscionable provisions are prohibited, 
and State and local governments are encouraged to enact 
appropriate protective legislation. The term "State" includes 
the territories and possessions (15 U.S.C. 3601 (23)), and it 
will thus include the post-trusteeship Northern Marianas. The 
matter is of little interest in the territories, however, 
because the law generally applies only to projects involving 
five or more residential units (15 U.S.C. 3603(5), (7), (10)) 
and there are few of these in the territories. 


(w) The Technology Innovation Act of 1980 (15 U.S.C. 
3701-3714) is intended to encourage the development of 
industrial technology by the creation of Federally supported 
Centers for Industrial Technology, the use of grants and 
cooperative agreements, and the dissemination of Federally 
produced technologies. Numerous references to the "States" 
appear (e.g., 15 U.S.C. 3702(3), 3705(a), 3710(a)), and the 
term is undefined; on the other hand, the usages are not so 
restrictive as to compel the exclusion of the territories. 
More important is the fact that the program already appears to 
be obsolete. It is unmentioned in the 1986 Catalog of Federal 
Domestic Assistance. 


(x) The Methane Transportation Research, Development, 
and Demonstration Act of 1980 (15 U.S.C. 3801-3810), intended 


to encourage the development of methane-powered vehicles, is 
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probably irrelevant to the territories. Methane gas is 
essentially unavailable in all of them. 


(y) The Product Liability Risk Retention Act of 1981 


(15 U.S.C. 3901-3904) deals with the problem of rising costs 
for product liability insurance. In order to reduce the 
burden of insurance costs on product manufacturers, and 
particularly small manufacturers, the Act permits them to 
insure on a group basis (thereby spreading the costs) or to 
self-insure through insurance cooperatives that are called 
"risk retention groups" (1981 U.S. Code Cong. and Admin. News 
1432-35). Under the Act, these arrangements are generally 
exempt from State laws. The term "State" does not include any 
territory (15 U.S.C. 3901(6)). 


In order to benefit from the Act, a risk retention group must 
be chartered under the laws of a State, or under the laws of 
either Bermuda or the Cayman Islands before January 1, 1985. 
The short-term recognition given Bermuda and the Caymans 
resulted from their considerable activity at the time of 
enactment of the legislation in the chartering of risk 
retention groups, and the Congress’ disinclination to 
terminate that activity as to U.S. customers precipitously. 
(1981 U.S. Code Cong. and Admin. News 1439). The territories 
have not developed insurance businesses of a similar sort, so 
there seems no current need to extend this act to them. 
Territorial insurance laws would apply to risk retention 
groups chartered in a State (or earlier, Bermuda or the 
Caymans), but in the absence of facts to show that this 
constitutes a problem to product manufacturers in any of the 
territories, it appears that correction is not needed. In 
fact there are, of course, rather few product manufacturers in 
the territories. 


(z) The Promotion of Export Trade (15 U.S.C. 4001- 
4053) contains the Export Trading Company Act of 1982--which 
encourages the creation of export trade associations and 
export trading companies, and provides a limited exemption to 
them from the antitrust laws, so as to encourage generally the 
exportation from the United States of goods and services 
produced in the U.S. Both "State" and “United States" are 
defined to include, expressly, all four of the territories (15 
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U.S.C. 4002(5), (6)), so the benefits offered by the law and 
the encouragement provided extend to the territories. 


(aa) The chapter entitled Arctic Research and Policy 
(15 U.S.C. 4101-111) concerns exactly that, and is thus 
without direct relevance to the territories. 


(bb) The Land Remote-Sensing Commercialization Act of 
1984 (15 U.S.C. 4201-4292) concerns satellites (i.e., the 
"Landsat system") that circle the earth collecting data--but 
weather satellites and military satellites are not included. 
The Act directs the "phased commercialization" of land remote 
sensing (15 U.S.C. 4202) and creates a framework for the 
sharing with potential users of information gained by the 
satellites--known as "unenhanced remote-sensing data" (15 
U.S.C. 4203). There is nothing in the Act that is of 
particular concern to the territories, and there appear to be 
no bars to participation in the Act’s programs by the people 
of the territories. 


(cc) The National Cooperative Research Act of 1984 (15 
U.S.C. 4301-4305) provides a partial exemption from the anti- 
trust laws for certain research and development activities. 
A "joint research and development venture" may be exempt if it 
concerns theoretical research, the testing of basic 
engineering techniques, the practical application of 
investigative findings for experimental purposes, ard the 
sharing of research information (15 U.S.C. 4301 (a)(6)). 
Other research and development ventures are not so favored, 
if, for example, they involve restrictions on inventions not 
developed through the venture (15 U.S.C. 4301(b)). A joint 
research and development venture is not illegal per se under 
the antitrust laws, and should be judged on the basis of its 
"reasonableness" (15 U.S.C. 4302). The exemption follows the 
antitrust laws, which, it has been concluded, apply to all of 
the territories (see Memorandum 15-1). Additionally, the term 
"State" is defined for purposes of this 1984 Act by 
incorporating the definition from the Clayton Act (15 U.S.C. 
4301(a)(5)), and that definition includes the Virgin Islands, 
Guam, and Samoa. By operation of section 502(a), it also 
includes the Northern Marianas. 
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Conclusion: Of the many statutes pertaining to Commerce and Trade 
that are discussed above, only three appear to require change 
to meet the needs of the territories. In each instance the 
law is defective in connection with enforcement in American 
Samoa. The Consumer Product Safety Act ((g) above) and the 
Toxic Substances Control Act ((m) above) should be amended to 
vest jurisdiction in a court in Samoa; and less urgently, 
there should also be provided a forum for enforcement of the 
franchise provisions of the Petroleum Marketing Practices Act 
((0) above). 


FE ral n mments: Comments were requested from the 
Departments of Transportation and Justice, the Federal Trade 
Commission, and the Consumer Products Safety Commission. All 


comments received have been reflected above. The Federal 
Trade Commission, however, did not respond to the request for 
comments. 
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Title 16 - CONSERVATION 


Contains nothing of substantial interest to the territories or 
the Trust Territory. 


Contains matters of particular interest to the territories and 
the Trust Territory, but no legislative recommendations. 


Contains recommendations for changes in the law. 


Contains recommendations for changes in the law, but the need 
for them is not urgent. 
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Prefatory Comment - Title 16 
14 


on 48 U.S.C. § 69d(c) 


The Secretary of Agriculture has been granted unusual 
authority with respect to the application to the territories and 
the Trust Territory of programs administered by the Department of 
Agriculture. That authority could serve as a pattern for statutory 
authorizations to the heads of other departments that administer 
Federal assistance programs. The genesis of the Agriculture 
provision is, therefore, worth examining. 


The authorization was enacted in 1980, as section 601(c) of 
Public Law 96-597, approved December 24, 1980 (94 Stat. 3477, 3479; 
48 U.S.C. § 1469d(c)). Section 601(c) provides as follows: 


The Secretary of Agriculture is authorized to extend, in 
his discretion, programs administered by the Department 
of Agriculture to Guam, the Northern Mariana Islands, the 
Trust Territory of the Pacific Islands, the Virgin 
Islands, and American Samoa (hereinafter called the 
territories). Notwithstanding any other provision of 
law, the Secretary of Agriculture is authorized to waive 
or modify any statutory requirements relating to the 
provision of assistance under such programs when he deems 
it necessary in order to adapt the programs to the needs 
of the respective territory: Provided, That not less 
than sixty days prior to extending any program pursuant 
to this section or waiving or modifying any statutory 
requirement pursuant to this section, the Secretary of 
Agriculture shall notify the Committee on Agriculture and 
the Committee on Interior and Insular Affairs of the 
House of Representatives and the Committee on Energy and 
Natural Resources and the Committee on Agriculture, 
Nutrition, and Forestry of the Senate of his proposed 
action together with an explanation of why his action is 
necessary and the anticipated benefits to each territory 
affected. Such programs shall be carried out in 
cooperation with the respective governments of the 
territories and shall be covered by a memorandum of 
understanding between the respective territorial 
government and the Department of Agriculture. Any sums 
appropriated pursuant to this paragraph shall be 
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allocated to the agencies of the Department of 
Agriculture concerned with the administration of programs 
in the territories. 


Legislative History, H.R. 8444 


The bill that became Public Law 96-597 was H.R. 8444, 96th 
Congress, so an effort to understand section 601(c) and to discern 
Congressional intent leads to an examination of the history of that 
bill. In fact, H.R. 8444 has almost none. It was introduced into 
the House and passed there on the same day, December 9, 1980, 
without a report from any Committee. The bill’s introduction is 
recorded at H 12257, and its passage, strangely, appears a few 
pages earlier, at H 12213.” It was also that day referred to the 
Senate, and there to the Committee on Energy and Natural Resources 
(S 15959). 


On December 12, 1980, by unanimous consent, the Senate Energy 
Committee was discharged and the Senate proceeded to consider the 
bill (S 16373). Approximately two pages of debate followed, 
largely involving Senators Matsunaga and Johnston, but there was no 
mention of the Agriculture provision, and the bill then passed 
(S 16374). Hence, there are no historical sources for H.R. 8444, 
other than a brief Senate debate which is not helpful to 
understanding the section in question. 


H.R 444's Predecessor 


There is another source, however, but nothing on the public 
record leads to it: the predecessor of H.R. 8444 was in fact H.R. 
7330, 96th Congress. While H.R. 7330 was by no means accorded full 
consideration, it does have a little history, and a portion of that 
is relevant to section 601(c). 


Although, as noted, it cannot now be proven by means of the 
public record, one bill led to the other because of the concern of 
the late Congressman Philip Burton. Congressman Burton had 


Y Citations are to daily pagination, if no reference to the 
volume number of the Congressional Record is provided. 
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annually for some years initiated and pressed vigorously (and 
successfully) for the passage of a Territorial Omnibus Bill--a bill 
that usually contained an assortment of benefits for some or all of 
the territories and the Trust Territory. When the 96th Congress 
was close to expiring in December 1980, he feared that his 
Territorial Omnibus Bill for that session, H.R. 7330, would expire 
with it. The bill had passed the House in the spring of 1980 
(without hearings or Executive Branch reports, because that was 
Mr. Burton’s preferred procedure), and the Senate Committee had 
reported it with amendments in the fall, but the versions differed 
in major ways. By early December, Mr. Burton guessed that there 
was not enough time before adjournment for the Senate to pass a 
bill, for a Conference Committee to be appointed and then to 
reconcile the differences in the two bills, and for each house 
thereafter to pass that version. So he served as a kind of one-man 
Conference Committee. He prepared a new bill in which he included 
some provisions from the Senate bill that had not been in the House 
bill, dropped other provisions that were in the Senate version, and 
added other sections that were wholly new to each--and that new 
bill became H.R. 8444. 


Legislative History, H.R. 7330 


Returning to H.R. 7330 and its history, that bill was 
introduced by Congressman Burton on May 13, 1980 (126 Cong. Rec. 
11088), and when introduced, it contained no provision of the sort 
that was to become section 601(c). The bill that was, two days 
later, reported out by the House Interior Committee (as noted 
above, without hearings or Executive Branch reports) did contain a 
section 601(c) (126 Cong. Rec. 11613). It was exactly the section 
601(c) that was later to be enacted into law, except that it did 
not contain the proviso which, as explained below, the Senate 
Energy Committee added. The House Interior Committee Report, No. 
96-987, dated May 15, 1980, is brief, and it is wholly silent as to 
section 601(c). 


The language of section 601(c) was, however, derived from a 
bill introduced in that same 96th Congress by Guam’s Delegate, 
Mr. Won Pat. Based upon information recently obtained from Hill 
staff personnel, it appears that the Agriculture Department had 
provided to Mr. Won Pat, probably as a drafting service, the 
language that appeared in his H.R. 4929. H.R. 4929 had been 
referred to the House Agriculture Committee where no action had 
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been taken on it, and where none then appeared likely. An informal 
note early in 1980 to Mr. Burton from one of his staff assistants 
stated that the Agriculture Department "intends at moment to stick 
bill into some omnibus ag bill that will come up in Congress some 
time in next year." But because H.R. 4929 was languishing in the 
Agriculture Committee, Mr. Burton caused it to be added to his 
H.R. 7330 when that latter bill was before the full Interior 
Committee in May 1980. And H.R. 4929 thus became section 601(c) of 
H.R. 7330. 


H.R. 7330 passed the House in the form in which it was 
reported out by the full Interior Committee. In the brief debate 
(126 Cong. Rec. 11613-11616), no mention is made of that section. 
Thus, the usual sources for the history of a piece of legislation 
reveal nothing of the origins or rationale for what became section 
601(c). Neither do the files of the Interior Department, which 
have been reviewed for whatever they might contain on this subject. 
But the genesis of the section, based upon records and 
recollections of Hill staff personnel, is as described above. 


When H.R. 7330 was referred to the Senate and to its Committee 
on Energy and Natural Resources, the Senate Committee requested 
reports, and at the direction of the Office of Management and 
Budget, the Interior Department reported for the Administration. 
There is nothing to suggest that the Agriculture Department was 
invited to report, and in any event, there is no report from that 
Department in the Senate Committee’s Report on H.R. 7330 (No. 
96-995). The Interior Department files show that Interior 
initially proposed supporting section 601(c), but OMB would not 
permit it to do so and eventually Interior advised the Senate 
Committee that the Administration opposed section 601(c) as 
"premature." More particularly, 


--In a letter dac7d August 21, 1980, from Interior’s 
Assistant Secretary Designate, Territorial and International 
Affairs, to the Director of OMB, Interior appealed certain OMB 
decisions about Interior’s proposed report on H.R. 7330. One 
such decision was OMB’s conclusion that Interior should oppose 
Section 601(c). Interior stated: 


350 


Title 16 


Section 601(c) would authorize the Secretary 
of Agriculture to extend, in his discretion, 
programs administered by the Department of 
Agriculture to Guam, the Northern Mariana 
Islands, the Trust Territory of the Pacific 
Islands, the Virgin Islands, and American 
Samoa. Even though discretion is a part of 
the statutory language, OMB is currently 
recommending opposition to the subsection and 
requesting that Interior request in lieu of 
the program envisioned by subsection (c) a 
study to be completed within 90 days of 
enactment that would definitively state the 
programs that should be extended to the 
territories. 


Again, section 601(c) is aimed at making the 


territories more self-supporting in 
agriculture, thereby lessening their 
dependence on imported foodstuffs. The 


inclusion of secretarial discretion implies 
OMB control of the programs to be extended. 


We note that the Interior report recommends an 
amendment limiting the extension of 
agriculture programs to those "that are 
designed to develop productive agriculture." 
This would limit Agriculture’s discretion, 
further. The Department of the Interior would 
have no objection to revising the quoted 
language, if such a revision would help meet 
OMB needs. 


--OMB did not agree and rejected the Interior appeal, so 
the Interior report, dated August 25, 1980, and contained in 
the Senate Committee report filed on September 25, 1980, 
states in pertinent part: 


Subsection (c) fof section 601] would 
authorize the Secretary of Agriculture to 
extend, in his discretion, programs 
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administered by the Department of Agriculture 
to Guam, the Northern Mariana Islands, the 
Trust Territory of the Pacific Islands, the 
Virgin Islands, and American Samoa. The 
Secretary would be authorized to waive or 
modify statutory requirements of these 
programs when necessary, to adapt them to the 
needs of the respective territory, and carry 
out the programs in cooperation with the 
respective territorial Governments. 


At present, much of the food consumed in the 
territories is imported. Ever increasing 
costs of imported food bear heavily on the 
economies and peoples of the territories where 
the per capita income is low. We believe the 
extension to the territories of Department of 
Agriculture programs specifically designed to 
develop production of agriculture could play a 
significant role in lowering the amount of 
food that would otherwise be imported into the 
territories. 


Such an extension, however, should be made 
only after careful review and examination of 
all the programs of the Department of 
Agriculture, to ensure that programs extended 
to the territories do not foster dependence. 
The Administration is committed to making such 
a review and recommending specific programs to 
the Congress for extension to the territories 
by December 31, 1981. Until such a study has 
been completed, however, the Administration 
opposes section 601(c) as premature. (s. 
Rept. 96-995, p. 35.) 


On the other hand, territorial spokesman strongly supported 
section 601(c) as it had passed the House. In a letter to Senator 
Johnston of the Senate Energy Committee, the Northern Mariana’s 
Representative stated that the section would give his area badly 
needed help and that the Agriculture Department was understood to 
be "highly supportive" of the section. In Senate hearings on H.R. 
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7330 on August 26, 1980, Delegate Won Pat supported it as 
"necessary in order to achieve the most productive use of Federal 
agricultural programs in the territories." At the same hearings, 
Delegate Sunia of America Samoa spoke on its behalf, stating that 
the language (of H.R. 4929, and later section 601(c)) was the 
product of a 1975 Agriculture Department Survey Team and that 
Agriculture Department officials "were in full support of the 
measure." 


The Senate Energy Committee followed the advice of the 
territorial representatives, rather than that of Interior and OMB, 
and the bill it reported out contained the same section 601(c) that 
had passed the House, plus the proviso that was in fact enacted 
later. As to this amended subsection, the Senate Committee stated: 


Subsection (c) of Section 601 authorizes the 
Secretary of Agriculture to extend programs 
administered by the Department of Agriculture 
to the U.S. territories and to waive or modify 
any statutory requirement when he deems it 
necessary in order to adapt the programs to 
the needs of the respective territory. This 
provision was included in the House passed 
measure, and although the Committee agrees in 
concept to the purpose of the provision, the 
Committee has adopted a proviso requested by 
the Chairman of the House Agriculture 
Committee to insure proper Congressional and 
territorial oversight on the extension of any 
programs. The Committee has also required 
that the Secretary of the Interior approve any 
such extension in light of the severe adverse 
impacts which some programs, such as surplus 
food distribution, can have on insular 
economies. (S. Rept. 96-995, p. 15.) 


And further: 


The Committee also notes that no new 
authorizations are included under subsection 
(c) and that should the Secretary extend any 
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program he would have to fund it from the 
existing authorization for that program. (S. 
Rept. 96-995, p. 6.) 


Although H.R. 7330 was reported out in September 1980, by December 
the full Senate had taken no action on the bill, and that failure 
contributed to Congressman Burton's concern, referred to above. It 
was known at the time that Mr. Burton disapproved of some features 
of the Senate Committee’s version: It did not contain an 
authorization for war claims payments to the Micronesians which 
Mr. Burton wanted, but it did contain an authorization for a 
commission on the application of Federal laws to the territories, 
which Mr. Burton opposed. 


It was in this state of affairs that, close to the end of the 96th 
Congress, Mr. Burton prepared and introduced H.R. 8444--which among 
other things, did not contain either the war payments authorization 
or the laws commission--and that bill thereafter moved along the 
speedy track described above, becoming Public Law 96-597. 


Two agreements have been entered into pursuant to the authority 
contained in section 601(c) of Public Law 96-597. In January 1982 
the Secretary of Agriculture signed a Memorandum of Understanding 
with Guam, under which Agriculture agreed to provide initially one 
Soil Conservation Service and Forest Service employee to be 
stationed in Guam; to provide Soil Conservation Service and Forest 
Service technical assistance for a natural resources inventory, the 
development of a natural resources program, and identification of 
Agriculture Department programs that would be helpful to Guam; and 
to assist in information and education programs. Guam in turn 
agreed to provide space, governmental cooperation, and a 
determination of its own priorities. A similar agreement was 
executed in July 1983 by the Secretary of Agriculture and the 
Northern Marianas. 
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August 1983 
Revised January 1984 


Subject: (a) National Parks, Military Parks, Monuments, and 
Seashores 
Title 16, Chapter 1 (16 U.S.C. 1-460mm-4) 


(b) Historic Sites, Buildings, Objects, and Antiquities 
Title 16, Chapter 1A (16 U.S.C. 461-470w-6) 


(c) Archeological Resources Protection 
Title 16, Chapter 1B (16 U.S.C. 470aa-47011) 


Comment: The statutes considered herein present no problems of 
substantial consequence to the territories or the Trust 
Territory, and do not require prompt legislative correction. 
Some, however, as identified below, could be expanded to 
better accommodate the territories, but the need to do so is 
not urgent. 


Discussion: (a) Chapter 1, concerning the National Parks, provides 
for (i) the creation of the National Park Service (16 U.S.c. 
1-20g), (ii) the establishment of particular national parks 
and other components of the national park system (16 U.S.C. 21 
et _seq.), and (iii) the creation of the outdoor recreation 
Program, the Land and Water Conservation Fund, and certain 
other basic authorities (16 U.S.C. 460d-4601-22). 


(i) The laws concerning the National Park Service 
and defining its responsibilities are, in almost all 
particulars, broadly applicable to the territories. They do 
not apply to the Trust Territory, which is nowhere mentioned 
in the pertinent sections, but that is appropriate, in light 
of the consistent Federal policy foreclosing Federal land 
ownership in the Trust Territory. But as to the territories, 
numerous statutory references indicate that they are included 
generally within the potential application of these statutes, 


e.g., 


-- 16 U.S.C. 1a-1, which contains a Congressional 
declaration of policy (most recently amended in 1978) 
concerning the national park system, refers to a system that 
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includes areas "in every major region of the United States, 
its territories and island possessions"; and 


-- 16 U.S.C. 1a-3, concerning the relinquishment 
of Federal legislative jurisdiction over park system lands, 
permits the Secretary of the Interior to relinquish such lands 
to a State or "to a Commonwealth, territory, or possession of 
the United States." 


(Under 16 U.S.C. 18, the Secretary of Commerce is 
required to promote travel "within the United States, 
including any Commonwealth, territory, or possession thereof." 
The codification of this authority seems odd, in the midst of 
Interior-Park Service laws, but the point is academic for the 
authorization has expired (16 U.S.C. 18d). Mention of it is 
made only because this law, too, remaining on the books, 
extends fully to the territories.) 


Two particular, relatively minor statutes apply to 
the Virgin Islands and Guam, and by operation of section 502 
of the Covenant, to the Northern Marianas as well, but not to 
American Samoa: 


-- 16 U.S.C. 8a et seq., concerns the designation 
of national park and national monument approach roads, and 
permits their conveyance to "States", defined to include Guam 
and the Virgin Islands (16 U.S.C. 8f); and 


-- 16 U.S.C. 17k provides for a comprehensive 
study of Federal park programs in the "States", and for aid to 
the "States" in their own planning for park programs (16 
U.S.C. 171), with "State" again defined to include Guam and 
the Virgin Islands (16 U.S.C. 17n). 


Both laws were extended to Guam as a result of recommendations 
by the Commission on the Application of Federal Laws to Guam. 
Both would reach the Northern Marianas because they are also 
laws "of general application to the several States" under 
section 502(a)(2) of the Covenant. The inapplicability of 16 
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U.S.C. 8a et seq. to American Samoa is of little moment, so 
long as there is no national Park component there--a condition 
likely to continue for some time owing to the almost total 
absence of land in Samoa that is not collectively held under 
the matai system. As to 16 U.S.C. 17k, recreation area 
planning money for Samoa could have value there, but in fact 
that authority is little-used by the National Park Service for 
grants at this time. Nevertheless, the amendment of the key 
section (16 U.S.C. 17n) to include Samoa would be desirable, 
for it might some day provide a channel for a Federal grant 
that could be useful in Samoa. When a convenient legislative 
vehicle is at hand, such an amendment should be pursued. 


One section from among these concerning the National 
Park Service refers exclusively to "States" and might 
profitably be expanded to include at least Guam and the Virgin 
Islands. Under a 1976 statute, the Secretary may cooperate 
with law enforcement officials of a "State" and May receive 
assistance from such officials, in connection with the 
enforcement of laws within the National Park System (16 U.S.C. 
la-6(b)). The fact that Guam and the Virgin Islands are not 
comprehended by this authority is almost certainly a 
legislative oversight, and since each has a national park, the 
oversight would seem to warrant correction when a convenient 
legislative vehicle is available. 


(ii) The bulk of Chapter 1 of Title 16 concerns 
the creation of particular components of the national park 
system (16 U.S.C. 21 et seq.)--particular national parks, 
national historical parks, national military parks, national 
monuments, national seashore recreation areas, national park- 
ways, national lakeshores, and many more areas carrying yet 
other designations, all of which together constitute the 


National Park System. Most such components, including 
particularly the parks, must be created by act of Congress, 
and those statutes that do so are here codified. Some 


components, including national monuments, can be created by 
executive action, but many are also created by act of 
Congress, and those statutes also appear here. None is 
relevant to the territories except for the two located in 
them: the Virgin Islands National Park, 16 U.S.C. 398 et 
Seq.; and the War in the Pacific National Historical Park, 16 
U.S.C. 410dd et seq., located in Guam. (A "national park" and 
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a "national historical park" are of equal stature. In any 
pecking order of park system components, they are equally at 
the top.) 


The park in the Northern Marianas, known as the 
American Memorial Park and located at Tanapag Harbor 
Reservation in Saipan, is not now within the national park 
system and is not foreseen to be so. Hence, no reference to 
it appears in Title 16. The park is provided for in section 5 
of Public Law 95-348 (the Territories Omnibus Act for 1978, 
approved August 18, 1978), which directs the Secretary, acting 
through the Park Service, to develop, maintain, and administer 
the "existing" American Memorial Park. (The park remains, 
however, more an aspiration than a reality at this time.) The 
cited statute (92 Stat. 487, 491) requires that the Secretary 
of the Interior transfer administration of the American 
Memorial Park, and all of the property associated with it, to 
the Government of the Northern Marianas when legislation of 
the Northern Marianas so requests. 


(iii) In the midst of the portion of this Chapter 
that provides for particular components of the National Park 
System, there appear a few sections having to do with basic 
authority for park and recreation areas (16 U.S.C. 460d-4601- 
22). Not all of these sections comprehend the territories, 
but the most important one (pertaining to the Land and Water 
Conservation Fund, discussed below) does so, and it appears 
that those that do not, probably need not. 


-- 16 U.S.C. 460d-460d-3 authorizes the Chief of 
the Army Corps of Engineers to construct park and recreational 
facilities at water resource development projects of the 
Department of the Army. Internal references to "Federal, 
State, or local governmental agencies" (16 U.S.C. 460d) 
suggest that the authority does not reach the territories, but 
that is probably untroublesome for there are not now any Army 
water resource development projects in any of the territories. 
(For a discussion of the basic Corps of Engineers authority, 
see Memorandum No. 33-1(a), 33-2). 
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-- 16 U.S.C. 460e-460j permits the Secretary of 
the Army to dispose of Federally-owned land for cottage 
development within reservoir areas in the States--but there 
are no such Federally-owned lands within the current 
territories. 


-- 16 U.S.C. 460k-460k-4 authorizes the Secretary 
of the Interior to put wildlife refuges, fish hatcheries, and 
the like, to use for public recreation purposes. These 
sections themselves contain no terms of geographical 
limitation, so they contain no deficiencies for current 
purposes and their application would turn on the authority for 
the creation of fish and wildlife sanctuaries in the 
territories. (See Memorandum No. 16-5 for a discussion of this 
subject.) 


-- 16 U.S.C. 4601-4601-3 authorizes the Interior 
outdoor recreation program--one of planning and research--a 
program clearly comprehending all of the territories and the 
Trust Territory, for they are expressly named (16 U.S.C. 4601- 
3). The statute provides that the territories of American 
Samoa, Guam, the Virgin Islands, and the Northern Marianas and 
the Trust Territory, are included "to the extent practicable" 
--a phrase that has not been officially construed. But the 
National Park Service reported, for purposes of Interior’s 
Federal grant study for fiscal year 1979, that they are 
eligible (CFDA 15.917, formerly 15.402), so the equivocal 
statutory language seems untroublesome. 


-- 16 U.S.C. 4601-4-4601-22 creates the Land and 
Water Conservation Fund, a fund into which there are paid, 
among other things, the proceeds of Federal property sales, 
Federal recreation fee collections, and the motorboat fuels 
tax, and from which there are paid to the "States" grants for 
recreation planning and for the acquisition and development of 
recreation facilities. The term "States" is defined to 
include American Samoa, Guam, the Virgin Islands, "and the 
Northern Mariana Islands (when such islands achieve 
Commonwealth status") (16 U.S.C. 4601-8(b)(5))--a phrase that 
does not appear elsewhere in the United States Code. The 
Interior Department’s Field Solicitor concluded in January, 
1978, just after the Constitution of the Northern Marianas 
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became effective, that the Northern Marianas had not yet 
achieved Commonwealth status and would not do so until the 
Trusteeship Agreement is terminated. On that basis, he 
concluded that the Northern Marianas was not entitled to 
grants under the Land and Water Conservation Fund Act. His 
position has a respectable rationale, because the Northern 
Marianas Covenant states that it is not fully effective until 
"the termination of the Trusteeship Agreement and the 
establishment of the Commonwealth" (sec. 1003), events that by 
implication are to occur simultaneously. The Governor of the 
Northern Marianas appealed, stating that the Commonwealth has 
existed since the effective date (January 9, 1978) of the 
President’s Proclamation stating that the Constitution was 
deemed approved, and that section 502 of the Covenant (a 
section that pursuant to the Proclamation became effective on 
January 9, 1978) thus had the effect of making the Land and 
Water Conservation Fund Act applicable to the Northern 
Marianas. In an opinion dated December 29, 1983, Interior’s 
Associate Solicitor for Conservation and Wildlife agreed with 
this result, observing that the Congress has made numerous 
laws applicable to the Northern Marianas by referring to it as 
a "Commonwealth" and that Federal agencies generally have 
proceeded as though the Commonwealth already exists. He thus 
concluded that the Northern Marianas may receive Land and 
Water Conservation Fund grants. 


(b) Chapter 1A, entitled Historic Sites, Buildings, 
Objects, and Antiquities (16 U.S.C. 461-470w-6), contains a 
variety of statutes on that subject, none of which appear to 
contain any problem of real importance to the territories or 
the Trust Territory: 


-- The Historic Sites Act (16 U.S.C. 461 et seq.), 
and related laws permitting the designation by the Secretary 
of the Interior of historic sites, contain no geographical 
limitation, other than the undefined use of the term "State" 


in one section (16 U.S.C. 464). But that reference is to 
Federal-State cooperation and would not foreclose the 
designation of an historic site in a non-State area. An 


historic site was designated in Puerto Rico in 1949, so that 
reference to "State" is clearly not limiting. Only citizens 
of the United States can serve on the National Park System 
Advisory Board (16 U.S.C. 463(a)), which would foreclose 
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Samoans and Northern Marianas citizens before trusteeship 
termination, but the limiting language does not appear to be 
of sufficient magnitude to require early correction. (The 
Northern Marianas Federal Laws Commission did not designate 
this section, among the several hundred it selected, as 
requiring amendment to eliminate the citizenship problem.) 
When convenient, however, it would be well to add "nationals" 
to this section. 


-- The statute creating the National Trust for 
Historic Preservation (16 U.S.C. 468 et seq.) also contains no 
geographic limitations, but it too imposes a citizenship 
requirement, in this case in connection with its board of 
trustees (16 U.S.C. 468b). In this case, too, the Northern 
Marianas Commission did not find it necessary to recommend 
correction. It would be desirable, however, to accommodate 
Samoa by adding "nationals" to this section. 


-- The law pertaining to the preservation of 
historical and archeological data in connection with the 
Federal construction of a dam or the alteration of the terrain 
because of construction under Federal authority (16 U.S.C. 
469-469c) expressly applies to the Virgin Islands, Guam, 
American Samoa, the Northern Marianas, and the Trust Territory 
(16 U.S.C. 469c-1). 


-- The law pertaining to the preservation of 
reminders of the ice age in Wisconsin (16 U.S.C. 469 et seq.), 
regrettably requires no further attention here. 


-- The National Historic Preservation Act (16 
U.S.C. 470 et seqg.), providing for the preservation of 
prehistoric and historic resources of the United States, 
applies fully to all areas here involved--the Virgin Islands, 
Guam, American Samoa, the Northern Marianas, and the Trust 
Territory (16 U.S.C. 470w(2)). The authority given the 


Y The definition of "State" has not increased in accuracy, nor 
indeed in scope, over time. As amended in 1973 (Public Law 93-54), 
(continued...) 
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Secretary of the Interior to award grant funds provides for an 
unusual exercise of discretion (e.g., the amount "shall be 
apportioned among the States by the Secretary on the basis of 
needs as determined by him" (16 U.S.C. 470c(a))), but given 
the purpose of the statute, that seems appropriate. 


(c) Chapter 1B contains the Archeological Resources 
Pr ction Act of 197 (16 U.S.C. 470aa-470 11), which 
establishes a permit system to govern the excavation and 
removal of archeological resources from public lands and 
Indian lands. The Act applies only to Guam and the Virgin 
Islands, among the offshore areas (16 U.S.C. 470bb(7)), but 
that is probably sufficient, given the absence of lands 
subject to the Act in Samoa, the Northern Marianas, and the 
Trust Territory. (Because the Archeological Resources 
Protection Act was approved on October 31, 1979 (93 Stat. 
721), it cannot reach the Northern Marianas through section 
502(a)(2) of the Covenant, which extends only laws in effect 
on January 9, 1978.) 


The Act applies generally to public lands and 
Indian lands. The former term is not used in its word-of-art 
sense (that is, it does not relate only to those lands in the 
western continental United States that are administered by 


Interior’s Bureau of Land Management), but instead means, 
essentially, lands to which the United States holds fee title 
(16 U.S.C. 470bb(3)). “Indian lands" means, essentially, land 
Y(...continued) 
the term included "the Virgin Islands, Guam, American Samoa, and 
the Trust Territory of the Pacific Islands". As amended in 1980 


(Public Law 96-515), it included "Guam, the Virgin Islands, 
American Samoa, the Commonwealth of the Northern Mariana Islands, 
and the Trust Territories of the Pacific Islands" (16 U.S.C. 
470w(2)). The 1973 law would have been sufficient to carry the law 
to the Northern Marianas--but of course there can be no objection 
to clarity, even if it also represents redundancy--but in 1980 the 
United States still had, perhaps mercifully, only one Trust 
Territory. The illiteracy demonstrated by use of the phrase Trust 
"Territories" of the Pacific Islands is especially offensive to 
those who are knowledgeable on the subject, proving instantly that 
the user thereof is not. The error should be scrupulously avoided. 
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held in trust by the United States for Indian tribes or 
individuals (16 U.S.C. 470bb(4)). There are none of the 
latter in any of the offshore areas. As for "public land" so 
defined, the U.S. does hold title to land in the Virgin 
Islands, and, in abundance, in Guam, but so far as can be 
established, it does not now own any land in either Samoa or 
the Northern Marianas, nor has it ever owned any (nor is it 
likely to) in the Trust Territory. However, Federal land 
ownership, although disfavored, could occur in the Northern 
Marianas (see section 806(a) of the Covenant), and there is no 
legal inhibition to its doing so in Samoa. Accordingly, 
although no immediate useful purpose would thereby be served, 
there could be later value in the expansion of the definition 
of "State" to include American Samoa and the Northern 
Marianas. 


Conclusion: The laws discussed herein contain no provisions 
concerning territorial application that urgently require 
legislative modification to meet the needs of the territories. 
Some few might, however, be expanded, as discussed above, when 
it is convenient to do so-in order to meet problems that might 
occur in the future. The sections of Title 16 that might 
suitably be amended are: 


17n - for American Samoa (park studies) 
la-6(b) - for Guam and the Virgin Islands (cooperative 
law enforcement) 


463(a) - for American Samoa (Park Advisory Board) 
468b - for American Samoa (National Trust for Historic 
Preservation) 


470 bb(3) - for American Samoa and the Northern Marianas 
(archeological resources protection) 


Federal agency comments: Comments were invited from the Department 
of the Interior and the Department of Justice. All comments 
received have been reflected above. 
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Memorandum No. 16-2 
September 1983 


Revised October 1984 


National Forests 
Title 16, Chapter 2 (16 U.S.C. 471-542d) 


(b) Forests: Forest Service; Restoration; Management 
Title 16, Chapter 3 (16 U.S.C. 551-583i) 


Comment: The laws here codified that pertain to the creation and 


administration of the national forests (Chapter 2 of Title 16, 
and part (a) below) do not apply to the territories or the 
Trust Territory. They almost certainly were not intended to 
apply to them, and they appear inappropriate to current 
territorial circumstances. The laws in Chapter 3, pertaining 
in part to forests generally, are almost entirely inapplicable 
to the territories, but because they in most cases vest 
authority in the Secretary of Agriculture, should there be 
value in having them apply to the territories (or to the Trust 
Territory, in its remaining life as such), they could be 
extended by administrative action, if the Secretary of 
Agriculture so chose. 


Discussion: (a) Chapter 2, entitled National Forests (16 U.S.C. 


471-542d) contains a miscellany of laws on that subject, 
enacted over many decades. Probably as a result, the chapter 
lacks coherence. The laws in question, however, lead to one 
seemingly unarguchle inference: there were not intended to be 
any national forests in the current territories--and certainly 
not in the Trust Territory--and without statutory and probably 
philosophical change, there are unlikely to be any in the 
future. 


National forests have been created by two 
means: by particular Federal statutes creating particular 
forests (e.g., 16 U.S.C. 494, which creates the Calaveras 
Bigtree National Forest in California), and by Presidential 
proclamation pursuant to an 1891 law, repealed in 1976. That 
law, formerly appearing at 16 U.S.C. 471, authorized the 
President to "set apart and reserve, in any State or Territory 
having public land bearing forests, in any part of the public 
lands wholly or in part covered with timber or undergrowth 
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. . . aS national forests"./’ No national forest has been 
created in any of the territories that are the subject of this 
study, although action was taken under the 1891 law in the 
case of Puerto Rico.# A national forest could, of course, 
by special legislation be created in any of them, if the 
Congress were so minded. 


Although no tidy definitions appear in this 
Chapter to guide in its application (with one exception 
mentioned below), there is no discernible basis--apart from 
the cited Puerto Rican precedent--for concluding that any of 
these laws applies beyond the current States: 


Y the first paragraph of the 1891 Act, as amended, and as 
formerly codified at 16 U.S.C. 471, does not itself parse, so that 
portion quoted above does not do so either. There is no direct 
object for the verb; the language as codified does not reveal what 
the President was to set apart that was to constitute a national 
forest. It seem probable, however, that it is "public lands wholly 
or in part covered with timber or undergrowth." 


2% In a 1925 published decision of the Solicitor of the 
Department of the Interior, it is stated that: 


. . . lands have been reserved there [in Puerto Rico] for 
national forests under section 23 [sic, should be 24], 
act of March 3, 1891 (26 Stat. 1095, 1103), which 
authorizes the President to "set apart and reserve, in 
any State or Territory, * * * any part of the public 
lands wholly or in part covered with timber * * *,." (51 
I.D. 53, 60) 


The Solicitor found this reservation to be of value in supporting 
his conclusion that the Federal Power Act applies to Puerto Rico 
(see Memorandum No. 16-7). The Agriculture Department advises 
informally that it considers Puerto Rico to be a "State" for 
purposes of the national forest laws, and it regards such laws 
generally as applicable to Puerto Rico, but not to the territories 
that are the subject of this study. 
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-- These laws often refer to public lands or to 
public domain lands, terms that usually have a word-of-art 
meaning that restricts them to land owned by the United States 
and administered by the Bureau of Land Management. There are 
no such lands in the current territories or the Trust 
Territory. 


-- These laws sometimes refer to "States", without 
more (e.g., 16 U.S.C. 481, 484a, 485, 486, 504a 516, 519); and 
in one instance where a definition does appear, clearly the 
States alone are comprehended (16 U.S.C. 521c). 


-- When these laws do say more, they refer to 
"States or Territories", or variations thereof (e.g., 16 
U.S.C. 477, 482, 501); and since the public land laws applied 
to the "Territories" (i.e., to the former incorporated 
territories on the mainland, and Alaska, but not Hawaii), and 
not to any of the unincorporated territories (i.e., the 
subjects of this study), it would be difficult to argue (in 
the manner of Puerto Rico v. Shell Co., 302 U.S. 253 (1937)) 
that "Territory" really includes a "territory".3 


It seems probable, however, that the territories 
would find their exclusion from these laws to be quite 
acceptable. The Virgin Islands, Guam, American Samoa, and the 
Northern Marianas Islands all have limited land areas. 
Although each has forested lands, their areas in most cases 
are small both relatively and absolutely, and it is probably 
sounder for territorial development to devote such lands to 


¥ an oddity, and only that, appears in connection with 16 
U.S.C. 500, pertaining to the payment from the Federal Treasury to 
the States of a portion of national forest revenues. This 1908 
law, as amended through 1950, refers to payments "to the State in 
which such national forest is situated". Its only later amendment, 
contained in section 16 of P.L. 94-588 in 1976 (906 Stat. 2949, 
2961), does not mention the Territories (or territories), but the 
current codification does, referring to payments to "the State or 
Territory in which such national forest is situated". The 
explanation for this reference to "Territory" does not readily 
appear, but the matter is academic for current purposes. 
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uses more directly productive economically than to those 
laudable goals to which the national forest are directed-- 
including conservation, environmental protection and 
improvement, and research. Except for Guam, the United States 
owns either no land whatsoever in the territories (Samoa and 
the Northern Marianas), or land in quite limited quantities 
(the Virgin Islands). United States landholdings in Guam are 
extensive, but Guam’s interest has been one of obtaining those 
lands for economically-productive purposes as soon as 
possible. A forest reservation would be incompatible with 
that objective. 


Obviously, since the United States has not ever 
been a landowner in the Trust Territory, it is appropriate 
that these laws be and remain inapplicable there. 


In any event, should there be an occasion when a 
national forest would be suitable land use in any of the 
territories, a special act of Congress is clearly a route by 
which that could be achieved. Any statutory modification now 
would be valueless. 


(b) The laws codified in Chapter 3 concern, as its 
title states, Forests, Forest Service, Reforestation, and 


Management (16 U.S.C. 551-583i). With rare exceptions, 
mentioned below, they make no mention of the current 
territories of the United States. This would seem to be 
unobjectionable, for many of these laws pertain to 


administrative arrangements in the Forest Service; many 
pertain to national forests (which, as noted, do not exist in 
the territories); and those concerning forests as such pertain 
to a subject that has apparently not been a particular 
priority in the territories to this time. 


In general these laws apply to "States (e.g., 16 
U.S.C. 552, 563, 567a and b , 581i-1), and sometimes to 
"States" and "Territories" (e.g., 16 U.S.C. 553,554,565a), but 
the dates of such latter statutes suggest that only 
incorporated territories were intended to be comprehended. 
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There are or have been sufficient references to 
the current territories, however, in this Chapter to make 
clear that draftsmen of forest laws over the years have been 
mindful of the existence of territories--and those references 
fortify the conclusion that in the absence of such references 
in other sections, the current territories would not be 
covered: 


-- 16 U.S.C. 568a expressly authorized the 
Secretary of Agriculture to cooperate with "Territories and 
possessions" in programs concerning the effects of tax laws on 
forest perpetuation (formerly 16 U.S.C. 566), procurement of 
trees and seeds for forests and windbreaks (formerly 16 U.S.C. 
567), and aid to States in establishing wood lots, windbreaks, 
and the like (formerly 16 U.S.C. 568). These sections have 
all been repealed, but at the same time replaced by the more 
extensive Cooperative Forestry Assistance Act of 1978, which 
applies expressly to all of the territories and the Trust 
Territory (16 U.S.C. 2109(d)(1); Memorandum No. 16-19(c)). 


-- 16 U.S.C. 568c and d, prior to repeal in 1978, 
authorized technical assistance to "Territories" and 
"possessions" on forestry subjects, but it too has been 
replaced by the Cooperative Forestry Assistance Act referred 
to above. 


-- 16 U.S.C. 581a, enacted in 1928, formerly 
authorized a forestry experiment station in "the tropical 
possessions of the United States in the West Indies", but this 
has been replaced by authority enacted in the Forest and 
Rangeland Renewable Resources Act in 1978 that runs to all of 
the territories and the Trust Territory (16 U.S.C. 1645(f); 
see Memorandum No. 16-17(a)). 


-- 16 U.S.C. 582a-582a-5 provides Federal 
assistance to forestry programs in colleges and universities, 
and is expressly applicable to the Virgin Islands and Guam (16 
U.S.C. 582a-3). Because each has an institution of higher 
learning that has been accorded land grant college status, 
this is appropriate. The land grant college of the Northern 
Marianas would be covered by operation of section 502 of the 
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Covenant. Samoa is excluded, but that is not troublesome 
until its college at some future time establishes forestry 
programs. 


In sum, these sections are largely without 
application to, and without major importance to, the 
territories and the Trust Territory. Were they to become so, 
however, it seems probable that the authority vested in the 
Secretary of Agriculture to extend Departmental programs to 
the territories, in his discretion (48 U.S.C. 1469d(c)), would 
permit him to extend these laws, as appropriate, to any of the 
territories. (For a discussion of this statute and its 
legislative history, see the Prefatory Comment immediately 
following the table of contents to this Title 16.) 


Conclusion: The laws here codified, pertaining te the national 


forests, are largely inapplicable to the territories, and 
equally irrelevant to them. Should circumstances change, they 
could in most particulars be extended to the territories or to 
a particular territory by administrative action of the 
Secretary of Agriculture, acting pursuant to 48 U.S.C. 
1469d(c). 


Federal agency comments: Comments were invited from the Department 


of Agriculture and the Department of Justice. All comments 
received have been reflected above. 
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October 1983 
Revised October 1984 


Subject: (a) The Soil Conservation and Domestic Allotment Act 
Title 16, Chapter 3B (16 U.S.C. 590a-590q-3) 


(b) Water Conservation 
Title 16, Chapter 3C (16 U.S.C. 590y-590z-11) 


(c) Protection of Timber, and Depredations 
Title 16, Chapter 4 (16 U.S.C. 593-617) 


(d) Protection of Fur Seals 
Title 16, Chapter 5 (16 U.S.C. 655-659) 


Comment: The laws considered herein are of uneven application to 
the territories and the Trust Territory, but are for the most 
part inapplicable to them. They deal, however, with subjects 
of minimal territorial concern, and they require no 
legislative modification. 


Discussion: (a) The Soil Conservation and Domestic Allotment Act 
(16 U.S.C. 590a-590q-3), originally enacted in 1935 and often 
amended since, creates the Soil Conservation Service in the 
Department of Agriculture, and provides "permanently for the 
control and prevention of soil erosion"--because, as the 
Congress stated in 1935, "the wastage of soil and moisture 
resources on farm, grazing, and forest lands of the nation 


. . . is a menace to the national welfare . . ." (16 U.S.C. 
590a). In 1980, the notion of energy conservation was added 
(16 U.S.C. 590h(b)). The statute authorizes technical 


assistance and counseling to agricultural producers, and it 
also authorizes the appropriation of $500 million annually for 
payments of grants, by which financial assistance is 
authorized to be provided to agricultural producers "for 
carrying out enduring conservation (including energy 
conservation) and environmental enhancement measures" (16 
U.S.C. 590h(b)). The Congress made the Act applicable to 
Puerto Rico at the outset, and extended it to the Virgin 
Islands in 1947, but it has not extended it further (16 U.S.C. 
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590q) ./ (The Catalogue of Federal Domestic Assistance for 
fiscal year 1983 states that eligible applicants under the law 
include "Puerto Rico, the Virgin Islands, and Western Pacific 
U.S. Trust Territories," but this appears to be in error. 
(See CFDA 10.902, p. 76.) In its report to the Interior 
Department on Federal grants to the territories and the Trust 
Territory for fiscal year 1979, the Agriculture Department 
stated that among the current territories and the Trust 
Territory, only the Virgin Islands is eligible, and that more 
refined position appears to be correct. It further stated as 
to 1979 that the Virgin Islands was not participating.) 


The probability is that this statute, like others 
administered by the Agriculture Department, is directed at 
agricultural enterprises that are substantially larger than 
those usually conducted in the territories, and that, in 
addition, the territories do not suffer the kinds of erosion 
problems of the sort that gave rise to the law. Nevertheless, 
if there were a need for the kind of aid provided by this law 


Y The Commission on the Application of Federal Laws to Guam 
found the Act inapplicable to Guam and recommended that it be made 
applicable (H. Doc. 212, 82d Congress, p. 6). Staff memoranda 
prepared for the Commission at that time (1950-1951) indicate that 
various Agriculture Department officials then concurred informally 
in that recommendation. The pertinent legislative file of the 
Department of the Interior (on H.R. 11522, 84th Congress) shows 
that the original Interior-proposed bill to implement the 
Commission’s recommendations did contain a provision extending the 
Soil Conservation and Domestic Allotment Act to Guam--by adding 
"Guam" to the areas referred to in 16 U.S.C. 590q. During the 
legislative clearance process conducted by the Bureau of the 
Budget, however, that provision, among other Agriculture 
provisions, was dropped owing to objections from the Department of 
Agriculture. The Acting Secretary of Agriculture, in a letter of 
February 21, 1955, to the Director of the Bureau of the Budget, 
stated: 


Excessive costs and difficult administrative problems 
would be involved in extending to Guam these laws, which 
were designed for application to large agricultural 
areas. 
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in any one or more of the Pacific territories, the means 
exists for it to be made applicable through administrative 
action of the Secretary of Agriculture, acting under 48 U.S.C. 
1469d(c).2/ (See Prefatory Comment immediately following the 
Table of Contents to this Title 16.) Because the Secretary of 
Agriculture can, further, "waive or modify any statutory 
requirements" in his discretion in order to adapt the program 
to territorial needs, the complex provisions of this law 
(e.g., the State and local committee provisions found at 16 
U.S.C. 590h(b)) could be changed to the extent necessary, if 
the program were to be extended to one or more of the 
territories. 


(b) The Water Conservation laws that remain in this 
Chapter (16 U.S.C. 590y-590z-11) provide for a program to 
rehabilitate farmers and "for permanent settlement of farm 
families" by authorizing the Secretary of the Interior to 
construct water conservation and utilization projects "in the 
Great Plains and arid and semiarid areas of the United States 
- .. " (16 U.S.C. 590y). The territories do not meet the 
description, nor do they have the need for irrigation to which 
the law is directed. 


(c) The provisions that remain in the chapter entitled 
Protection of Timber, and Depredations (16 U.S.C. 593-617) are 
irrelevant to the territories. They largely concern 
particular States, but in a few cases involve public lands or 
mineral lands more generally, usually in connection with the 
removal of timber. 


2/ The Department of Agriculture has entered into Memoranda of 
Understanding with Guam in 1982 and the Northern Marianas in 1983, 
pursuant to this authority. The Memorandum of Understanding in 
each case states that Agriculture will (1) provide Soil 
Conservation and Forest Service technical assistance for a natural 
resource inventory and the development of a natural resource 
program, (2) identify Departmental programs of assistance to the 
territories (Guam and/or the Northern Marianas) in program 
development, (3) assist in an information and education program, 
and (4) provide at least one Soil Conservation Service employee for 
these purposes. 
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(d) The laws here codified concerning the Protection 
of Fur Seals (16 U.S.C. 655-659) touch only Alaska, and seals. 


Conclusion: The laws considered herein require no modification to 
accommodate the territories or the Trust Territory. 


Federal agency comments: Comments were invited from _ the 
Departments of Agriculture, the Interior, and Justice. All 
comments received have been reflected above. 
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October 1983 
Revised October 1984 


Subject: (a) Protection and Conservation of Wildlife 
Title 16, Chapter 5A (16 U.S.C. 661-668ee) 


(b) Federal Aid in Wildlife Restoration Act 
Title 16, Chapter 5B (16 U.S.C. 669-6691) 


Comment: The laws considered herein, pertaining to conservation of 
fish and wildlife, are in all particulars applicable to the 
Virgin Islands, Guam, Samoa, and the Northern Marianas--and in 
a minor particular to the Trust Territory--except that the 
Wildlife Restoration Act does not apply to Samoa. 


Discussion: (a) The chapter entitled Protection and Conservation 
of Wildlife (16 U.S.C. 661-668ee) contains principally the 
Fish and Wildlife Coordination Act, enacted in 1934 (1€ U.S.C. 
661-666c), which provides that wildlife conservation is to be 
"coordinated with other features of water-resource development 
Programs ... in the United Sates, its Territories and 
possessions ... " (16 U.S.C. 661). If the waters of a 
stream or any other body of water are to be controlled or 
modified by a Federal agency or by another party under a 
Federal permit, there must be consultation with the Fish and 
Wildlife Service and the National Marine Fisheries Service 
(Department of Commerce) so as to prevent damage to wildlife 
resources. The Act refers frequently to the "States", but 
does not define the term. The language quoted above, however, 
from the original statement of purpose, was regarded as 
sufficient in 1951 for the Commission on the Application of 
Federal Laws to Guam to conclude that the law applied there, 
a view supported by the then Chief Counsel of the Fish and 
Wildlife Service. There have been no relevant statutory 
modifications since, so it is reasonable to conclude anew that 
the Fish and Wildlife Coordination Act applies to Guam, the 
Virgin Islanas, American Samoa, and by operation of section 
502 of the Covenant, to the Northern Marianas. 


There appears at 16 U.S.C. 667b a 1948 law permitting the 
transfer to the "States", without reimbursement, of Federal 
real property that has value for wildlife conservation 
purposes, if it will be used as such and if the Administrator 
of General Services agrees. There is no language in the law 
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pertaining to geographical application, nor is there in the 
readily available legislative history either of it or of its 
amendments (1948 U.S. Code Cong. and Admin. News 1553, 1949 
p. 1475, 1972 p. 3366). The Act was, however, originally 
supplementary to the Surplus Property Act of 1944 (having been 
enacted in light of Federal property acquisitions during World 
War II), and is now supplementary to the Federal Property and 
Administrative Services Act. The 1944 Act was fully 
applicable to the Territories and possessions (the term 
"State" having Loon so defined, 58 Stat. 765, 767), and the 
Federal Property Act is so applicable today (see Memorandum 
No. 40-4). Although there is room for argument, it seems 
reasonable to conclude that 16 U.S.C. 667b also applies to the 
Virgin Islands, Guam, Samoa, and the Northern Marianas. In 
the case of the first two areas, where the United States is a 
landowner, the law could have value. 


The laws protecting bald eagles and golden eagles (16 U.S.C. 
668-668d) apply to all of the territories and the Trust 
Territory, because they prohibit certain acts committed by any 
person "within the United States or any place subject to the 
jurisdiction thereof" (16 U.S.C. 668(a), (b)). 


The remaining sections of consequence in this chapter are 
those pertaining to the creation of the National Wildlife 
Refuge System and its administration (16 U.S.C. 668dd-668ee). 
The term "State" includes the Virgin Islands, Guam, and Samoa 
(16 U.S.C. 668ee(c)), and by operation of section 502 of the 
Covenant, it would include the Northern Marianas as well. 


(b) Chapter 5B contains the Federal Aid in Wildlife 
Restoration Act (16 U.S.C. 669-6691), a Federal grant statute 
by which the United States provides funds to the States and 
certain of the territories for projects on "areas of land or 
water adaptable as feeding, resting, or breeding places for 
wildlife" (16 U.S.C. 669a). The States may receive funds 
based either on approved multi-year plans or on particular 
proposed projects, and they must provide at least 25% 
matching. The Virgin Islands and Puerto Rico became eligible 
for grants under this law in 1941; Guam in 1956; and the 
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Northern Marianas in 1980 (16 U.S.C. 669g-1) ./ The law does 
not apply to Samoa. 


The territories are not required by the statute to submit 
multi-year plans or project plans. The statutory language 
requires that the local matching cannot, in the case of any of 
these offshore areas, be required to exceed 25%--a somewhat 
more generous provision than applies to the States, but it is 
in fact more generous still in light of 48 U.S.C. 1469a(d), as 
modified by section 601 of Public Law 96-205, the effect of 
which is to require that there be no territorial matching in 
connection with any Interior grant program. 


Funds are apportioned to the States on the basis of land area 
and the number of hunting-license holders (16 U.S.C. 669c). 
The formula for the territories differs: of sums available 
for apportionment under the Act, 1/2 of one percent is 
earmarked for Puerto Rico, and 1/6 of one percent for each of 
the other three--the Virgin Islands, Guam, and the Northern 
Marianas (16 U.S.C. 6699-1). On the ‘asis of relative 
populations alone, that figure is low fo. Puerto Rico, high 
for the Virgin Islands and Guam, and very high indeed for the 
Northern Marianas. (If land area only were to be reflected, 
the figures would be relatively higher.) In dollar amounts 
transferred to the territories, the grants for the territories 
have been quite modest .2/ They have been the subject of 
audits by Federal Inspectors General. 


Y The legislative history of the provision that extended the 
Wildlife Restoration Act to the Northern Marianas, cection 302(b) 
of Public Law 96-597, approved December 24, 1980, approximately 
parallels that of 48 U.S.C. 1469d(c), discussed in the Prefatory 
Comment following the Table of Contents to this Title 16. It was 
not in H.R. 7330, 96th Cong., as it passed the House and the 
Senate, but it was a part of H.R. 8444 when it was introduced. 


2 Figures for fiscal year 1984 show that Guam, the Northern 
Marianas, and the Virgin Islands each received $121,600. 
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The fact that the Wildlife Restoration Act does not apply to 
Samoa is probably untroublesome. The Government of Samoa has 
no wildlife conservation program to which the funds might 
sensibly be applied. 


Conclusion: The laws considered herein require no statutory 
modification to accommodate the territories or the Trust 
Territory. 


Federal agency comments: Comments were invited from the 
Departments of Justice and the Interior. All comments 
received have been reflected. 
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October 1983 


Revised October 1984 


Subject: (a) Conservation Programs on Government Lands 
Title 16, Chapter 5C (16 U.S.C. 670a-6700) 


(b) Game and Bird Preserves 
Title 16, Chapter 6 (16 U.S.C. 671-698m) 


(c) Protection of Migratory Game and Insectivorous Birds 
Title 16, Chapter 7 (16 U.S.C. 701-7183) 


(d) Upper Mississippi River Wild Life and Fish Refuge Act 
Title 16, Chapter 8 (16 U.S.C. 721-731) 


(e) Fish and Wildlife Service 
Title 16, Chapter 9 (16 U.S.C. 742a-754a) 


(£) Preservation of Fishery Resources 
Title 16, Chapter 9A (16 U.S.C. 75:-760g) 


(g Northern Pacific Halibut Fishing 
Title 16, Chapter 10 (16 U.S.C. 773-773k) 


(h) Sockeye or Pink Salmon Fishing 
Title 16, Chapter 10A (16 U.S.C. 776-776£) 


Comment: Most of the laws considered herein are not applicable to 
the territories or the Trust’ Territory, but their 
inapplicability is unobjectionable from the territories’ 
standpoint. In a few instances, detailed below, the 
territories are covered, and in all such cases the coverage 
appears to be advantageous to them. 


Discussion: (a) The laws concerning Conservation Programs on 
Government Lands (16 U.S.C. 670a-6700) do not apply to the 


territories. These laws authorize programs for the 
conservation of fish, wildlife, game, and plants on military 
reservations, pursuant to agreements reached by the 


Secretaries of Defense and the Interior and the pertinent 
State agency; and they authorize similar programs of 
conservation with respect to lands under the jurisdiction of 
the Department of the Interior, the Department of Agriculture, 
the successor to the Atomic Energy Corinission, and the 
National Aeronautics and Space Administration. In all cases 
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the pertinent agency of the State in which the land is located 
is required to be involved in the program. The "States" are 
often referred to in these laws, many of which were amended as 
recently as 1982 (and thus at a time when the Congress and the 
pertinent Federal agencies tended not to overlook the 
territories out of carelessness or a lack of information), but 
the term is not defined, nor is there any other indication of 
an intention that the law apply beyond the States as such. It 
therefore seems correct to conclude that these laws do not 
apply, and almost certainly were not intended to apply, to the 
territories. But except for military reservations in Guam, 
the land in the territories that is within the jurisdiction 
of the named Federal agencies is so limited as to make these 
laws irrelevant there. Military reservations in Guam are very 
extensive, and very likely some land is included in them that 
could be useful for conservation programs, but there has been 
no indication from any source that it would be desirable for 
these laws to be made applicable to Guam. Until there is such 
an indication, the extension of these laws to Guam would be 
premature. 


(b) Chapter 6, pertaining to Game and Bird Preserves 
(16 U.S.C. 671-698m), does not apply to any of the 
territories. Most of its provisions concern particular 
preserves and refuges, all of which are in the States, but two 
sections are of more general application. The first is at 16 
U.S.C. 683, which derives from a 1916 law that authorizes the 
President to designate areas where animals, birds, or fish are 
protected on lands owned by the United States that were 
acquired under particular authority. The “particular 
authority" for the acquisition of such lands are a series of 
laws pertaining to the national forests and discussed in 
Memorandum No. 2(a), where it is concluded that such national 
forest laws do not apply to the territories. The second 
section is similar in purpose. A 1934 law appearing at 16 
U.S.C. 694 authorizes the President to designate parts of 
national forests as fish and game sanctuaries. This law too 
is inapplicable to the territories. 


(c) The laws appearing under the title Protection of 
Migratory Game _and Insectivorous Birds (16 U.S.C. 701-7183) 
include principally the Migratory Bird Treaty Act, the 
Migratory Bird Conservation Act, and the Hunting Stamp Tax 
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Act. As explained as to each below, most of these laws are 
probably applicable to the current territories and the Trust 
Territory. 


The Migratory Bird Treaty Act (16 U.S.C. 703-711) makes 
unlawful the taking, killing, or possession of birds that are 
protected by the conventions between the U.S. and Great 
Britain (1916), Mexico (1936), Japan (1972), and the U.S.S.R. 
(1976). The Act itself, originally passed in 1918, has often 
been amended since, but it contains no language of 
geographical application and no other helpful hints as to 
whether the territories and the Trust Territory are 
comprehended by it--except for a reference in 16 U.S.C. 705, 
which pertains to unlawful transportation of protected birds 
to a "State, Territory, or district", and in 16 U.S.C. 708, 
which pertains to the laws of the "States and Territories". 
(A 1900 statute appearing at 16 U.S.C. 701 also refers to the 
"States and Territories". ) 


The Chief Counsel of the Fish and Wildlife Service advised the 
Commission on the Application of Federal Laws to Guam in 1951 
that the Service did not consider this Act (nor either of the 
other two considered immediately below) to be applicable to 
Puerto Rico. On that basis, the Guam Commission concluded 
that the Migratory Bird Treaty Act was inapplicable to Guam, 
and it recommended no change (H. Doc. 212, 82d Cong., p. 29). 
The Virgin Islands Commission on Federal Laws in 1956 was 
probably of the same view.! Because there have been no 
amendments to the Act since 1951 that might affect the Guam 
Commission’s (and later, the Virgin Islands Commission’s) 
conclusion, it would seem reasonable to conclude that the 


Y The virgin Islands Commission Report (House Committee Print 
No. 7, 84th Congress) does not so state, probably because of a 
printing error, but this is the only reasonable inference. The 
pertinent portion of Title 16 is nowhere mentioned in the Committee 
Print, even though the Report purported to deal with all portions 
of the U.S. Code. Accordingly, the references to portions of Title 
16 were undoubtedly omitted inadvertently. Because the Virgin 
Islands report paralleled the Guam Report in almost all 
particulars, it can be presumed that it did so as to the Migratory 
Bird Treaty Act as well. 
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Migratory Bird Treaty Act does not now apply to the Virgin 
Islands, Guam, American Samoa, the Northern Marianas, and 
particularly not the Trust Territory. It had seemed 
reasonable to conclude in the 1950's that the term 
"Territories", when used in the 1918 Migratory Bird Treaty 
Act, meant the incorporated territories (i.e., Territories") 
of Alaska and Hawaii, and nothing has since occurred by way of 
legislative amendments to warrant a more expanded meaning. In 
1982, however, the Solicitor of the Department of the Interior 
expressed a contrary view. In a letter of January 19, 1982, 
the Solicitor advised Senator Inouye of Hawaii that the 
Migratory Bird Treaty Act is applicable to the Trust 
Territory, and in effect that it applies to the possessions 
(i.e., to the territories that are the subject of this study), 
as well.2/ 


2/ The letter from the Solicitor to Senator Inouye reads in 
pertinent part as follows:; 


The Migratory Bird Treaty Act (16 U.S.C. § 703 et. seq.) 
is also applicable to the Trust Territory. The 
Convention between the Governments of the United States 
and Japan for the protection of migratory birds and their 
environment executed on March 4, 1972, states that the 
Convention applies to all areas of the United States and 
its possessions including the Trust Territory (Article 
l(a). This treaty was implemented by U.S. law (16 U.S.C. 
§ 703). The Treaty on Migratory Birds between the U.S. 
and USSR executed on November 11, 1976, applies to all 
areas under the jurisdiction of the United States 
(Article I, section 4(a)). The United States has full 
jurisdiction over the Trust Territory (Trusteeship 
Agreement, Article 3). This Treaty was implemented by 
U.S. law (16 U.S.C. § 712, Supp. II, 1978), and the 
Department of State acknowledges that these treaties are 
applicable to the Trust Territory. [See the United 
States 1980 Report to the United Nations on the Trust 
Territory of the Pacific Islands, part XII, Appendix 
A: U.S. Treaties and Other International Agreements 
having Application to the Trust Territory, at pages 137 
and 140.] 
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Subsequently, in October 1983 the Staff of the Northern 
Marianas Commission on Federai Laws reached a parallel 
conclusion, stating that the Migratory Bird Treaty Act is 
“applicable to the Trust Territory of the Pacific Islands, 
including the Northern Mariana Islands." 


3/ In the Northern Marianas Commission staff paper of October 
1983, entitled "Borders: The Applicability of Federal Law to 
Imports to and Exports form the Northern Marianas Islands," the 
following appears at pages 49 and 50: 


-- migratory birds. Sections 703, 704 and 705 of title 
16 U.S.C. restrict the import and export of certain 
migratory birds, their nests, and their eggs. Sections 
705 and 708 indicate a specific intent that these 
restriction apply to the "Several States and 
Territories."" See also 16 U.S.C. § 701. 


These sections implement various international 
conventions for the protection of migratory birds. See 
16 U.S.C. 703, 712. Among these agreements are 


conventions between the United States and Japan, 25 
U.S.T. 3329, T.I.A.S. 7990 (1974), and between the United 
States and the Union of Soviet Socialist Republics, 29 
U.S.T. 4647, T.I.A.S. 9073 (1978). Id. Under the 
present trusteeship, the United States has the authority 
to apply in the Trust Territory the provisions of 
particular international conventions. Trusteeship 
Agreement, Art. 14. The United States has determined 
that the conventions with Japan and with the Union of 
Soviet Socialist Republics are applicable to the Trust 
Territory. U.S. Department of State, Trust Territory of 
the Pacific Islands: 1980 (33d Annual Report to the 
United Nations), at 135, 137, 140. (No determinations 
have been made with respect to similar conventions with 
Great Britain and Mexico antedating execution of the 
Trusteeship Agreement. Id. at 144 n.1.) Further, by its 
own terms, the Convention between the United States and 
Japan applies specifically to the Trust Territory of the 
Pacific Islands. See Convention for the Protection of 
Migratory Birds and Birds in Danger of Extinction and 
(continued...) 
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The principle on which the Northern Marianas Commission 
Staff's conclusion is based is that the statutes should be 
construed in a manner that is consistent with the treaties or 
conventions that they implement, citing Menominee Tribe v. 
United States, 391 U.S. 404 (1968). Because the conventions 
with Japan and the Soviet Union are regarded as applicable to 
the Trust Territory (and thus to the Northern Marianas), the 
conclusion is reached that the Migratory Bird Treaty Act is as 
well. 


The language of these two most recent conventions is 
clear as to territorial application: 


-- The convention with Japan (1972) in 
Article 1(a) provides that it applies to all 
areas of the United States and its 
possessions, and to the Trust Territory. 


-- The convention with the U.S.S.R. (1976) 
in Article I, Section 4(a), provides that it 
applies to all areas under the jurisdiction of 
the United States, thereby including all of 
the territories and the Trust Territory. 


From these provisions it is reasoned that the Migratory Bird 
Treaty Act, which implements these conventions, applies as 


ee 


¥(.. continued) 

Their Environment, Art. I(a), 25 U.S.T. 3329, T.I.A.S. 
7990 (1974). This applicability was mentioned by 
Congress in its reports on the 1974 amendments to section 
703 of Title 16. House Report 93-936, at 3 (1974); 
Senate Report 93-851, at 2 (1974). These provisions 
should be construed consistently with the conventions 
they implement. See Menominee Tribe v. United States, 
391 U.S. 404, 413 (1968). Since the statutes implement, 
among other agreements, the Convention with Japan, the 
statutes are applicable to the Trust Territory of the 
Pacific Islands, including the Northern Mariana Islands. 
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well to the territories and the Trust Territory. (Only the 
Pacific territories and the Trust Territory would, as a 
practical matter, be relevant so far as the conventions with 
Japan and the U.S.S.R. are concerned. ) 


The two earlier conventions are harder to assess as to 
geographical application: 


-- The convention with Great Britain 
(1916) (39 Stat. 1702) refers only to the 
"states" and to the "United States", but it 
does in its final paragraphs exhort "citizens" 
of the United States to observe the 
convention. Although the people of the Virgin 
Islands were not citizens of the U.S. in 1916, 
they are now, and that may suffice to 
comprehend them. 


-- The convention with Mexico (1936) (50 
Stat. 1311) refers to birds that "live... 
in the United States of America", a phrase 
that can reasonably be viewed as encompassing 
the Virgin Islands. 


Hence, although the result may be arguable, this reasoning can 
support the conclusion that the Migratory Bird Treaty Act 
designed to implement the above four conventions, does apply 
to the territories and the Trust Territory. As a practical 
matter, the conventions with Great Britain and Mexico are 
relevant only to the Virgin Islands, and those with Japan and 
the U.S.S.R. only to the Pacific territories and the Trust 
Territory. If those conventions apply to the areas named, 
then the application of the Migratory Bird Treaty Act 
logically follows.* 


4/ as stated above, the Menominee case supports the proposition 
that statutes are to be read in a manner that is consistenc with 
the treaties they implement. A difficulty arises here, however, 
because the statute precedes three of the four conventions. The 

(continued...) 
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Although the above position may be currently sufficient, it 
would doubtless be wise to clarify the geographical 
application of the Migratory Bird Treaty Act. Violations of 
it carry criminal penalties, and given the rule that criminal 
statutes are to be strictly construed, not all courts would 
inevitably take the position that the law applies to the 
territories and the Trust Territory. A provision describing 
the areas to which the Act applies would thus be helpful. If 
that is done, attention should also be paid to those portions 
of the Act that would create difficulties in the territories-- 
e.g., a reference to U.S. courts and U.S. magistrates in 16 
U.S.C. 706, which do not exist in either Samoa or the Trust 
Territory. 


The Migratory Bird Conservation Act (16 U.S.C. 715-7153) 
creates a Commission to recommend areas for acquisition by the 
United States for the conservation of migratory birds. The 
Act contains many references to the "States", a term that is 
undefined, and it thus would not apply to the territories. 
Codified immediately after that Act is a law enacted in 1935 
and since amended often, most recently in 1982, that does have 
application to some of the territories, but only academically. 
That 1935 law, as amended, appearing at 16 U.S.C. 715s, 
requires the Secretary of the Interior to make annual payments 
to “each county" having within it an area that is owned by tne 
United States in fee and that is solely or primarily 
administered by the Fish and Wildlife Service. The amount of 
the payment is measured by the size of the area, its fair 
market value, and the Federal revenues derived from it (16 
U.S.C. 715s(c)). The recipient county is to pay the amount to 
the units of local government that have incurred a loss of tax 
revenue because of the Fish and Wildlife facility, and they 
may in turn use the funds "for any governmental purpose" (16 


4/(.. continued) 

question of statutory construction arose in Menominee (and in the 
other cases therein cited to support the point) as to the meaning 
of a statute enacted after the treaty. It is there stated that 
"the intention to abrogate or modify a treaty is not to be lightly 
imputed to the Congress" (391 U.S. at 413). It is not equally 
clear that a statute must be construed to coincide with a later 
ratified treaty. 
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U.S.C. 715s(c)(5)). Guam and the Virgin Islands are each to 
be “treated as a county" (16 U.S.C. 715s(c)(3)), but because 
there are no Fish and Wildlife areas within Guam’s borders, 
the law has little meaning (and produces no money) for Guam. 
There is a Fish and Wildlife Service site of 14 acres on Green 
Cay, Virgin Islands, on which the Fish and Wildlife Service 
paid $10 in fiscal year 1984. The law applies, however, to 
the Northern Marianas also, by operation of section 502 of the 
Covenant. There is no Fish and Wildlife site in the Northern 
Marianas, nor in Samoa. 


The Migratory Bird Hunting and Conservation Stamp Tax, 
authorized by 16 U.S.C. 718-718), requires that those who hunt 
and take migratory birds must carry a Federal hunting stamp, 
purchased from the U.S. Postal Service or the Department of 
the Interior. This 1934 Act, which refers to "States and 
Territories" (16 U.S.C. 718(b)), protects migratory birds that 
are the subjects of various treaties, and the Act would have 
an application parallel to the conventions discussed above in 
connection with the Migratory Bird Treaty Act. As such, it 
would have application to the Pacific territories and the 
Trust Territory in the case of the conventions with Japan and 
the U.S.S.R., and to the Virgin Islands in the case of the 
conventions with Great Britain and Mexico. This Act, however, 
would profit from clarification as to its geographical 
application, in the same manner as the Migratory Bird Treaty 
Act, and for the same reasons. 


(d) The Upper Mississippi River Wild Life and Fish 
Refuge Act (16 U.S.C. 721-731), is irrelevant to the 
territories. 


(e) The chapter entitled Fish and Wildlife Service 
(16 U.S.C. 742a-754a) contains the Fish and Wildlife Act of 
1956, as well as a number of laws enacted over many years 
concerning the administration of the Fish and Wildlife Service 
and the authority of the Secretary of the Interior in relation 
to that subject. The 1956 Act also provides the basic 
authority for the National Marine Fisheries Service. 
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The Fish and Wildlife Act of 1956 provides, among other 
things, for loans for the purchase of commercial fishing 
vessels and gear (16 U.S.C. 742c), clearly a matter of 
consequence in the territories. The program is administered 
by the National Marine Fisheries Service, Department of 
Commerce. The Act itself contains no clear statement of 
geographical application, but equally it contains no clear 
limitation, and in its declaration of policy it refers to "the 
Nation", and to "our citizens". While the fishing loans can 
be made only to "a citizen or national of the United States" 
(16 U.S.C. 742c(b)(7)), there follows a provision of 
application to American Samoa only (16 U.S.C. 742c(b)(9)(A)), 
stating that a corporation, partnership, or association 
organized under Samoan law is not a "national" of the United 
States unless it is 75% owned by U.S. citizens or nationals, 
and unless the officers and board of an applicant corporation 
meet a further nationality test. All of the foregoing makes 
clear that the fishery loan authority runs to applicants from 
American Samoa, and it would not be reasonable if the Virgin 
Islands and Guam were not also eligible. Applicants from the 
Northern Marianas (until the end of the Trusteeship) and the 
Trust Territory would not qualify, and for that reason the 
Northern Marianas Laws Commission has recommended legislation 
to make the program available to that entity before 
Trusteeship termination. 


Other provisions of the chapter probably do not apply to the 
territories: 16 U.S.C. 7423-1 (added to, but not originally a 
part of, the Fish and Wildlife Act of 1956), which prohibits 
hunting from aircraft, and which frequently refers to the 
"States" but does not define the term; and 16 U.S.C. 753a, 
which authorizes Federal cooperation with "colleges and 
universities" and "with game and fish departments of the 
several States", and again does not define the term. These 


Ya proposed Presidential Proclamation, circulated within the 
Executive Branch in early 1984, would remove the citizenship 
requirement as to citizens of the Northern Marianas, so they would 
thereafter be eligible for these loans. 
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provisions appear to have effect in the States alone.& It 
is unlikely that these exclusions would be troublesome to the 
territories at this time. No other sections of the chapter 
appear to affect the territories in any material way. 


(f) The statutes collected under the title 
Preservation of Fishery Resources (16 .S.C. 755-760g) are for 
the most part irrelevant to the territories, either because 
they concern particular areas in the States or because they 
concern fish that either are not in waters of the territories 
or are of no importance to them (e.g., anadromous fish, 
striped bass). But two programs are of importance. Ina 1947 
declaration, the Congress stated that assisting "the fishing 
resources and development of the high seas fishing industry of 
the United States and its island possessions in the tropical 
and subtropical Pacific Ocean . .. for the benefit of the 
residents of the Pacific Islands possessions . ." is "the 
policy of the United States" (16 U.S.C. 758). And in the same 
law (16 U.S.C. 758-758d), Congress authorized the Secretary of 
Commerce to conduct explorations of the Pacific fishery 
resources of the U.S. and its possessions so as to develop and 
sustain them "at maximum levels of production in perpetuity" 
(16 U.S.C. 758a). Subsequently, in 1972, the Secretary of 
Commerce was further authorized to carry out a program "for 
the development of the tuna and other latent fisheries 
resources of the Central, Western, and South Pacific Ocean" 
(16 U.S.C. 758e). For the purpose of this latter program (16 


U.S.C. 752 758e-5), appropriations of up to $5 million 
annually are authorized through fiscal year 1985 (16 U.S.C. 
758e-5). 


§/ Because the statutory bar to airborne hunting (16 U.S.C. 742 
j-1) refers to the "states" only, it is reasonable to conclude that 
the bar does not extend to the territories. Yet regulations of the 
Fish and Wildiife Service state that the law applies to all persons 
within the territorial jurisdiction of the United States, including 
the territories and possessions (50 C.F.R. 19.2 (1983)). If that 
construction is correct, then the Virgin Islands, Guam, Samoa, the 
Northern Marianas, and the Trust Territory are of course all 
comprehended. But the regulation does not appear to reflect 
correctly the geographical limitations of the statute. 
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The Chapter contains one remaining section of interest: 16 
U.S.C. 760d authorizes the Secretary of Commerce to make 
grants to universities and colleges "in the several States and 
Territories of the United States" to promote education in 
commercial fishing. The statute dates from 1956, and thus 
from a time when both the Executive Branch and the Congress 
were somewhat sensitive to the distinction between 
incorporated "Territories" and unincorporated "territories" or 
"possessions". The readily available legislative history 
(1956 U.S. Code Cong. and Admin. News 4609) contains no 
suggestion that the current territories were intended to be 
comprehended. The Interior Department was active in support 
of the legislation, and it could be expected to be 
particularly mindful of the Pacific "possessions". Hence, it 
seems correct to conclude that educational institutions in the 
current territories are not eligible for these grants. 


(g) Northern Pacific Halibut Fishing (16 U.S.C. 
773-773k) is irrelevant to the current territories 


(h) Sockeye or Pink Salmon Fishing (16 U.S.C. 
776-776£) is also irrelevant. 


None of the statutes considered herein requires 
ication to meet the needs of the territories or the Trust 
Territory; but the Migratory Bird statutes discussed above at 
(c) could profit from clarification as to their geographic 
application. 


Federal agency comments: Comments were invited from the 
Departments of Agriculture, Commerce, Justice, and the 
Interior. All comments received have been reflected above. 
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Subject: (a) Federal Aid in Fish Restoration Act 
Title 16, Chapter 10B (16 U.S.C. 777-777k) 


(b) Fish Research and Experimentation Program 
Title 16, Chapter 10C (16 U.S.C. 778-778c) 


(c) Commercial Fisheries Research and Development 
Act of 1964 
Title 16, Chapter 10D (16 U.S.C. 779-779f) 


(d) Sponges 
Title 16, Chapter 11 (16 U.S.C. 781-785) 


Comment: Two of the laws considered herein are of importance to 
the territories. One, the Federal Aid in Fish Restoration 
Act, applies to all of the territories; and the second, the 
Commercial Fisheries Research Act of 1964, does also, as well 
as to the Trust Territory. Neither appears to require 
modification to meet their needs. 


Discussion: (a) The Federal Aid in Fish Restoration Act (16 U.S.C. 
777-777k) in many particulars parallels the Federal Aid in 
Wildlife Restoration Act (see Memorandum No. 16-4, part (b)), 
and this discussion accordingly repeats much of what is said 
as to that law. Unlike the Wildlife Restoration Act, however, 
the Fish Restoration Act applies not only to the Virgin 
Islands, Guam, and the Northern Marianas, but to American 
Samoa as well (16 U.S.C. 777K). 


The Federal Aid in Fish Restoration Act is a Federal grant 
statute by which the United States provides funds to the 
States and territories (but not the Trust Territory) for 
projects "designed for the restoration and management of all 
species of fish which have material value in connection with 
sport or recreation in the marine and/or fresh waters of the 
United States" (16 U.S.C. 777a). The States may receive funds 
based either on approved multi-year plans or on particular 
proposed projects, and they must provide at least 25% 
matching. The Virgin Islands and Puerto Rico have been 
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eligible for grants since the law was enacted in 1950; Guam, 
since 1956; Samoa, since 1970; and the Northern Marianas, 
since 1980 (16 U.S.C. 777k).} 


The territories are not required by the statute to submit 
multi-year plans or project plans. The statutory language 
requires that the local matching cannot, in the case of any of 
these offshore areas, be required to exceed 25%--a somewhat 
more generous provision than applies to the States, but it is 
in fact more generous still in light of 48 U.S.C. 1469a(d), as 
modified by section 601 of Public Law 96-205, the effect of 
which is to require that there be no territorial matching in 
connection with any Interior grant program. 


Funds are apportioned to the States on the basis of area 
(including waters) and the number of fishing-license holders 
(16 U.S.C. 777c). The formula for the territories differs: 
of sums available for apportionment wader the Act, one percent 
is earmarked for Puerto Rico, and 1/3 of one percent for each 
of the other four--the Virgin Islands, Guam, American Samoa, 
and the Northern Marianas (16 U.S.C. 777k). On the basis of 
relative populations alone, that figure appears equitable for 
Puerto Rico, but it is nigh for the Virgin Islands, and Guam, 
and very high indeed for Samoa and the Northern Marianas. (If 
land area only were to be reflected, the figures would be 
relatively even higher.) In dollar amounts transferred to the 
territories, the grants to the territories have been quite 


modest. (In fiscal year 1984, American Samoa, Guam, the 
Northern Marianas, and the Virgin Islands each received 
$104,600.) These grants are subject to audit, and have in 


fact been audited recently in both Guam and the Virgin Islands 
by Inspectors General from both Commerce and Interior. 


Y the legislative history of the provision that extended the 
Fish Restoration Act to the Northern Marianas, which is section 
302(a) of Public Law 96-597, approved December 24, 1980, 
approximately parallels that of 48 U.S.C. 1469d(c), discussed in 
the Prefatory Comment following the Table of Contents to this Title 
16. It was not in H.R. 7330, 96th Congress, as it passed the House 
and the Senate, but was a part of H.R. 8444 when it was introduced 
in December 1980. 
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(b) Notwithstanding the breadth suggested by its 
title, the chapter concerning Fish Research and 
Experimentation Program (16 U.S.C. 778-778c) concerns a single 
program, apparently confined to the States. The program is 
one designed to develop methods for the commercial production 
of fish on flooded rice acreages, in rotation with rice field 
crops. At the time of enactment (1958) it was directed at an 
experiment underway in Arkansas, but was reported to have 
possible application as well elsewhere in "the South" (1958 
U.S. Code Cong. and Admin. News 2264-2265). That fact, plus 
a reference only to the States (16 U.S.C. 778a), suggests that 
the law has no larger geographical application--but this 
matters not for current purposes for rice is not a territorial 
crop of consequence. 


(c) The Commercial Fisheries Research and Development 
Act of 1964 (16 U.S.C. 779-779f£) provides Federal assistance 
to the States, all of the territories, and the Trust Territory 
"in carrying out projects designed for the research and 
development of the commercial fisheries resources of the 
Nation" (16 U.S.C. 779a). The term "commercial fisheries" 
means "the harvesting, catching, processing, distribution, or 
sale of fish, shellfish, or fish products" (16 U.S.C. 779). 
The Virgin Islands, Guam, and Samoa were included from the 
beginning in 1964; the Trust Territory (including the Northern 
Marianas) was added in 1976 (16 U.S.C. 779). According to the 
1983 Catalogue of Federal Domestic Assistance, all are 
participating (CFDA 11.407, p.106). 


The program is administered by the Secretary of Commerce, who 
apportions funds based on a formula that reflects the amount 
of raw fish harvested by domestic commercial fisherman and the 
value of manufactured and processed fishery merchandise 
manufactured within the "State". But no "State" receives less 
than 1/2 of one percent of the funds available (16 U.S.C. 
779c({a)). The territories and the Trust Territory are defined 
as States (16 U.S.C. 779), so they together receive at least 
2% of the funds available--high in terms of their size and 
populations, but not in terms of the importance of commercial 
fishing to each of them. Funds are also available under the 
program at the Secretary’s discretion for payments where there 
has been a commercial fishery failure or disruption due to a 
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resource disaster arising from a natural or an undetermined 
cause (16 U.S.C. 779(b)). 


Funds are obtained on the basis of plans submitted by the 
States (and the territories and the Trust Territory) for the 
approval of the Secretary of Commerce, but the Federal 
contribution cannot exceed 75% of the project cost (16 U.S.C. 
779d(b)). It should be noted that, under a separate law, 
local matching in an amount under $100,000 is required to be 
waived in the case of Samoa and the Northern Marianas (section 
601, Public Law 96-205, see note following 48 U.S.C. 1469a). 


Two other Federal statutes are incorporated by reference in 
the Commercial Fisheries Research and Development Act of 1964 
(16 U.S.C. 779e(b)): the Davis-Bacon Act (concerning wage 
rates), which does not apply outside the States and the 
District by its own terms, but which is sometimes extended by 
particular Federal laws, such as this one (see Memorandum No. 
40-2(c)); and the Contract Work Hours Standards Act 
(concerning overtime pay), which applies in "any territory" 
but not to the Trust Territory (see Memorandum No. 40-3(b)). 
Inasmuch as all of the territories and the Trust Territory are 
receiving assistance under this law, the two extension 
provisions in question have apparently posed no problem. 


(d) The law concerning the Requlation of Landing, 
Curing, and Sale of Sponges Taken from the Gulf of Mexico and 
the Straits of Florida (16 U.S.C. 781-785), enacted in 1914, 
prohibits the taking of sponges in the waters in question if 
they measure "when wet less than five inches in their maximum 
diameter". To the extent that the law applies to any "person 
owing duty of obedience to the laws of the United States", or 
to any "vessel of the United States" (16 U.S.C. 781), there is 
a potential effect upon people or vessels of the territories, 
but the subject, perhaps regrettably, does not warrant further 
attention here. 


Conclusion: The statutes considered herein require no modification 
to meet the requirements of the territories and the Trust 
Territory. 
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Federal agency comments: Comments on this memorandum were invited 
from the Departments of Commerce, Justice, and the Interior. 
All comments have been reflected above. 
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December 1983 
Revised October 1984 


Subject: The Federal Power Act 
Chapter 12, Title 16 (16 U.S.C. 791a-828c) 


Purpose: To create the Federal Power Commission (now the Federal 
Energy Regulatory Commission) and prescribe its powers and 
duties with respect to water power developments, electric rate 
regulation, and related matters. 


Territorial application: The Federal Power Act probably applies to 
the Virgin Islands, Guam, and the Northern Mariana Islands. 
It does not apply to the Trust Territory. It has very limited 
application to American Samoa. 


Recommendation: Because the subjects with which the Federal Power 
Act deals are largely (but not entirely) either of no 
substantial interest to the territories or are, because of 
geographical facts, irrelevant there, it does not seem 
necessary to clarify the application of the Act to those 


areas. Its inapplicability to the Trust Territory is 
appropriate, as is its limited applicability to Samoa at this 
time. 


Discussion: Substance of the statute: The Federal Power Act, 
enacted in 1920, creates the Federal Power Commission and 
vests in it certain authority with respect to hydroelectric 
power development and the regulation of interstate electric 
rates. (The Commission's authority under the Natural Gas Act 
is discussed in Memorandum No. 15-5(b).) With the creation of 
the Department of Energy in 1977, certain of the functions of 
the Federal Power Commission were transferred to the Secretary 
of Energy, but the bulk of its functions were transferred to 
the Federal Energy Regulatory Commission, which is a component 
of the Department of Energy. 


For immediate purposes, the functions of the Federal Energy 
Regulatory Commission under the Federal Power Act can be 
viewed as four: 


to the Trust Territory, 


Memorandum No. 


(1) To make investigations and collect 
data with respect to water resource use in 
"any region to be developed," and with respect 
to power sites, the water-power industry, and 
its relation to interstate and foreign 
commerce (16 U.S.C. 797(a)); and, in addition, 
to investigate "the generation, transmission, 
distribution, and sale of electric energy, 
however produced, throughout the United States 
and its possessions" (16 U.S.C. 8253); 


(2) To issue licenses to citizens of 
the United states, or associations of 
citizens, to construct, operate, and maintain 
hydroelectric facilities either on navigable 
waters of the United States, or upon "any part 
of the public lands and reservations of the 
United States (including the Territories)" (16 
U.S.C. 797(e)); 


(3) To regulate rates for the sale of 
electric power, if the rates relate to the 
transmission of electric energy in interstate 
commerce or the sale of electric energy at 
wholesale in interstate commerce (16 U.S.C. 
824(a), (b)), but exempt are "States" and any 
agency, authority, or instrumentality of a 
State (16 U.S.C. 824(f)); and 


(4) To encourage and regulate 
interconnections, pooling agreements, wheeling 
agreements, and the _ like, in order toe 


encourage efficient energy utilization (16 
U.S.C. 824a, 824i-824k). 
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The first of the above four functions is of potential value to 
all of the territories. (It would also be of poten 
but investigations associated with 
certain promising hydroelectric development sites in the Trust 
Territory are being conducted by the Corps of 


tial value 


Engineers 
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pursuant to separate laws (e.g., P.L. 98-213, sec. 2), so the 
Trust Territory’s need is being met.) 


The third and fourth functions are irrelevant to the 
tecritories, because power generated in them is consumed 
locally and does not affect interstate commerce; because power 
generated in them is entirely the responsibility of the 
territorial governments, which would be exempt from the 
Commission’s rate regulation in any event; and hecause 
interconnections, pooling, and wheeling are not possible when 
power is generated by one agency only, as is true in all of 
the territories. 


It is thus the second function, pertaining to the licensing of 
hydroelectric developments, that alone holds possible interest 
to the territories, but that interest is probably slight. 
Both the Virgin islands and Guam have rivers that are almost 
certainly navigable waters of the United States (i.e., "bodies 
of water over which Congress has jurisdiction under its 
authority to regulate commerce with foreign nations and among 
the several States" (16 U.S.C. 797(e)), or "streams or other 
bodies of water" that are "upon any part of the public lands 
and reservations of the United States" (16 U.S.C. 797(e)), but 
none is known to have been seriously proposed for 
hydroelectric development. Should any such proposal be 
developed, then, for reasons described below, it is probable 
that the development could occur only on the basis of a 
license granted by the Federal Energy Regulatory Commission. 
As for hydroelectric development in the Northern Marianas, the 
staff of the Northern Marianas Federal Laws Commission has 
advised that Commission that there is little potential for 
hydroelectric power generation there (Staff Recommendation, 
Major Aquatic Permit Programs, p. 12). 


VY ina letter of August 12, 1982, to the San Francisco office 


of the Federal Energy Regulatory Commission, the Corps of Engineers 
in Hawaii asked for written confirmation "that the Federal Energy 
Regulatory Commission (FERC) jurisdiction does not extend to the 
TTPI and that no FERC permit is required to develop the [Ponape] 


to which section 2 of Public Law 98-213 is directed. A 


Washington, D.C., office of FERC acknowledged the letter in January 


but as of August 1984 there had been no final FERC reply. 
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Application to the territories: Because the Federal Energy 
Regulatory Commission has investigative authority in 
"possessions" (see point (1) above), it has that authority in 
the Virgin Islands, Guam, the Northern Marianas, and American 
Samoa. It should also be noted that the Corps of Engineers 
has very recently been given authority to conduct studies in 
the Northern Marianas, including studies of hydroelectric 
power generation, by section 13 of Public Law 98-213, approved 
December 8, 1983. 


Except for investigative authority, the Federal Power Act 
generally applies to the "States,"' and that term is defined to 
mean "a State admitted to the Union, the District of Columbia, 
and any organized Territory of the United States" (16 U.S.C. 
796(6)). The definition is an unusual one, and almost any 
construction of it is, therefore, arguable. Some results of 
it, however, are clear: 


--American Samoa is neither an "organized" nor an 
"unincorporated" territory, and it thus cannot be 
included within the Power Act’s definition of "State." 


--Equally, the Trust Territory is neither a territory 
nor a possession, so its exclusion from all parts of 
the Power Act is clear. 


But the question as to the inclusion of the Virgin Islands and 
Guam is more complicated. Under the usual rules, a 
“Perritory" is an area incorporated into the United States and 
destined for ultimate Statehood--as Alaska and Hawaii were 
(alone) in 1920, when the Congress passed the Federal Power 
Act. The term "organized" usually denotes a territory that is 
subject to an organic act enacted by the Congress, as Alaska 
and Hawaii then were, and as the Virgin Islands aud Guam have 
since become--in 1936 and 1950, respectively. But the Virgin 
islands and Guam are also understood to be unincorporated 
territories, and have been so held. 


398 


Memorandum No. 16-7 


Only once, so far as can be established, has the definition of 
"State" for purposes of the Federal Power Act been officially 
construed, and that was in 1925 when the Solicitor of the 
Interior Department turned to the question of Puerto Rico, at 
the request of the Executive Secretary of the Federal Power 
Commission. His decision (51 I.D. 53) concluded that Puerto 
Rico, although clearly organized but unincorporated (as the 
Virgin Islands and Guam now are), qualified as an “organized 
Territory" for purposes of the Federal Power Act. The 
Solicitor recognized that Puerto Rico was not customarily 
"denominated by Congress" as a "Territory," but concluded that 
because it had been held to be such for purposes of a number 
of laws (pertaining to forest reserves, extradition, and 
common carrier safety), "it cannot be very well said that the 
Water Power Act does not apply there because it is not a 
Territory" (51 I.D. at 60). 


On that basis, the Commissions on the Application of Federal 
Laws to Guam (1951) and the Virgin Islands (1956) concluded 
that the Federal Power Act applied to those two territories. 


As to the Northern Marianas, the same result seems proper. 
The Northern Marianas are often referred to as a "territory" 
in both legislative and executive branch usage, although they 
will not assume that status de jure until termination of the 
Trusteeship Agreement. Either on that basis, or by operation 
of section 502 of the Northern Marianas Covenant, it seems 
reasonable to regard the Northern Marianas as a "territory" 
for purposes of the Power Act. It also seem reasonable to 
view the Northern Marianas as "organized," because, even 
though there is no organic act for that area, the Covenant 
enacted by the Congress anticipated the organization of the 
Northern Marianas under a constitution developed and adopted 
pursuant to Covenant terms--and that has occurred.2/ The 


2/ The reference to U.S. citizens in 16 U.S.C. 797(e) could be 
expanded to include citizens of the Northern Marianas under 
sections 18-24 of Public Law 98-213. This section of the Federal 
Power Act contains one of the statutory references to U.S. citizens 
that the Northern Marianas Commission on Federal Laws has sought to 
have construed as including citizens of the Northern Marianas 
stated in i:s January 1982 Interim Report. 
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Staff of the Northern Marianas Federal Laws Commission has 
stated that "some doubt may exist as to the present 
applicability of the Federal Power Act to the Northern Mariana 
Islands," but it recommended no legislative clarification, 
noting that if a hydroelectric project were contemplated for 
that area, "it would almost certainly be a small-scale project 
entitled to expedited treatment under the Act" (Staff Paper on 
Major Aquatic Programs, p. 12). 


There have been no developments since the dates of the Guam 
and Virgin Islands Commission Reports of the 1950’s that would 
affect the conclusions that were then reached. Accordingly, 
it seems proper to embrace those conclusicns, recognizing that 
they are based on a rather slender reed. The Northern 
Marianas conclusion logically follows. Should the question of 
Commission jurisdiction in any of those areas become 
important, as it apparently is not at this time, it could be 
quickly settled by a decision of the Commission, or less 
quickly by clarifying legislation from the Congress. 


Some further discussion should be given to the statute’s 
reference to "streams or other bodies of water" on "public 
lands and reservations of the United States" (16 U.S.C. 
797(e)). he Federal Power Act defines "public lands" as 
"lands owned by the United States . . . subject to private 
appropriation and disposal under public land laws" (16 U.S.C. 
796(1)). There are no such lands in the territories. But it 
defines "reservations" to include "lands and interests in 
lands acquired and held for any public purpose" (16 U.S.C. 
796(2)), and there are such lands in limited quantity in the 
Virgin Islands, and in abundance in Guam. At some future time 
there could be such lands in the Northern Marianas, although 
there are none now. Hence, on that basis as well, assuming 
the status of these three areas as “organized Territories," 
the hydroelectric provisions of the Federal Power Act would 
apply to them.?/ 


¥ The 1925 Solicitor’s Opinion, referred to above, confines 

the effect of the Federal Power Act to "reservations" of lands to 
the United States. This was necessary because the United States 
public land laws as such do not and did not then apply to Puerto 
(continued...) 
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Conclusion: Although the Federal Power Act is of uncertain 
application to the Virgin Islands, Guam, and the Northern 
Marianas, there appears to be no current, practical reason for 
clarifying its application, so no change in the law is 
necessary. 


Federal agency comments: Comments were requested from the 
Department of Justice and the Federal Energy Regulatory 
Commission. All comments received have been reflected above. 


¥(...continued) 
Rico, and because the navigable waters of Puerto Rico had already 


been placed under the control and administration of Puerto Rico (48 
U.S.C. 749). 
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(b) 


(c) 


(d) 


(e) 


(£) 


(g) 


(h) 


(i) 


(3) 


(k) 


Memorandum No. 16-8 
January 1984 


Tennessee Valley Authority 
Title 16, Chapter 12A (16 U.S.C. 831-831dd) 


Bonneville Project 
Title 16, Chapter 12c (16 U.S.C. 833-8321 


Fort Peck Project 
Title 16, Chapter 12C (16 U.S.C. 833-833q) 


Columbia Basin Project 
Title 16, Chapter 12D (16 U.S.C. 835-835m) 


Niagara Power Project 
Title 16, Chapter 12E (16 U.S.C. 836-836a) 


Pacific Northwest Consumer Power Preference 
Title 16, Chapter 12F (16 U.S.C. 837-837h) 


Pacific Northwest Federal Transmission System 
Title 16, Chapter 12G (16 U.S.C. 838-838k) 


Pacific Northwest Electric Power Planning and 
Conservation 
Title 16, Chapter 12H (16 U.S.C. 839-839h) 


Regulation of Whaling 
Title 16, Chapter 14 (16 U.S.C. 916-9161) 


Whale Conservation and Protection 
Title 16, Chapter 14A (16 U.S.C. 917-917d) 


Great Lakes Fisheries 
Title 16, Chapter 15A (16 U.S.C. 931-939c) 


Comment: Except for the laws concerning the regulation of whaling 
(item (i) below), these laws are all of limited geographical 
effect and are irrelevant to the territories and the Trust 
Territory. While the laws concerning whaling apply to the 
people and vessels of the territories and the Trust Territory, 
they are of very limited interest to them, because the whales 
that swim in their waters are very limited in number. 
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Discussion: (a) Chapter 12A creates the Tennessee Valley Authority 
(16 U.S.C. 831-831dd) and prescribes its functions. It is 
largely irrelevant to the territories, but it might be noted 
that only U.S. citizens may be TVA Board members (16 U.S.C. 
831a(e)), a provision that initially gave rise to a suggested 
amendment by the Northern Marianas Laws Commission, but 
section 17 of Public Law 98-213 has eliminated the problem as 
to Northern Marianas citizens; TVA bonds are tax exempt under 
the laws of the "States or local taxing authority" (16 U.S.C. 
831n-4(d)), a provision that probably does not in context 
include the territories; and, until repeal of the provision in 
1976, the TVA could not sell its products--other than 
ferrophosphorous--for use beyond the United States, defined to 
include the Territories and possessions (formerly 16 U.S.C. 
831d(m)). : 


(b) Chapter 12B creates the Bonneville Project in 
Washington and Oregon (16 U.S.C. 832-8321), now under the 


jurisdiction of the Secretary of Energy, and it contains 
nothing pertinent to the territories. 


(c) The Fort Peck Project in Montana (16 U.S.C. 
833-833q) is of no interest to the territories. It accords a 
purchase preference for Fort Peck electric energy to States, 
subdivisions thereof, and organizations of U.S. citizens (16 
U.S.C. 833b), but this discrimination is unusually irrelevant. 


(d) The laws creating the Columbia Basin Project (16 
U.S.C. 835-835m) in the State of Washington--sometimes 


referred to as Grand Coulee Dam--are of no interest to the 
territories. 


(e) These provisions concerning the Niagara Power 
Project (16 U.S.C. 836-836a) direct the Federal Power 
Commission to issue a license to the Power Authority of the 
State of New York for a hydroelectric project on the Niagara 
River. Nothing in the Chapter is of interest to the 
territories. 
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(f) The Pacific Northwest Consumer Power Prefererice 
(16 U.S.C. 837-837h) concerns the sale of power from Federal 
hydroelectric plants in that area and in areas neighboring it, 
and is irrelevant to the territories. 


(g) Chapter 12G provides for the Pacific Northwest 
Federal Transmission System (16 U.S.C. 838-838k), under which 
the Secretary of the Interior is authorized to expand and 
improve transmission facilities in that area, using in part 
the proceeds of bonds issued by the Bonneville Power 
Administration. The Chapter has no relevance to the 
territories. 


(h) The Pacific Northwest Electric Power Planning and 
Conservation Act (16 U.S.C. 839-839h) is designed to 
encourage, and creates machinery to encourage, the 
conservation and efficient use of electric power and the 
development of renewable resources within the Pacific 
Northwest. It too is irrelevant to the territories. 


(i) This Chapter, entitled Requlation of Whaling (16 
U.S.C. 916-9161), contains the Whaling Convention Act of 1949, 
which was enacted to implement the International Convention 
for the Regulation of Whaling signed in 1946. Although whales 
are not numerous in the areas of immediate concern, they do 
exist in the waters of some of the territories and the Trust 
Territory, and it should thus be noted that the Act applies to 
persons (partnerships and corporations) "subject to the 
jurisdiction of the United States" (16 U.S.C. 916(d)), and to 
any kind of vessel "subject to the jurisdiction of the United 
States" (16 U.S.C. 916(e)). Accordingly the Act is applicable 
to all people in the territories and the Trust Territory, as 
well as to all vessels in these areas. 


Such persons or vessels are barred from engaging in whaling or 
trafficking in whales in violation of the Convention (16 
U.S.C. 916c), and are required to obtain from the Secretary of 
Commerce licenses or scientific permits before engaging in 
whaling (16 U.S.C. 916d, 916i). But although the act does not 
itself so state, the United States has banned commercial 
whaling since 1971 (see Note following 16 U.S.C. 916). 
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Because whaling is not an activity of moment in the Trust 
Territory (or in any of the territories), the fact of sucha 
ban in the waters of the Trust Territory is probably 
inconsequential, but were it otherwise the jurisdictions of 
the Trust Territory could be expected to object vigorously, 
because they regard all of the resources of the sea as theirs 
to harvest, control, and profit from. As it is, they are 
unlikely to view the matter as having importance to them. 


(3) The Whale Conservation and Protection Study Act 
(16 U.S.C. 917-917d) directs the Secretary of Commerce to 
undertake a study of "all whales found in waters subject to 
the jurisdiction of the United States", irn-sluding the 
200-nautical mile fishery conservation zone established by the 
Fishery Conservation and Management Act. The quoted phrase 
includes the Trust Territory, although the Fishery 
Conservation and Management Act does not--with the exception 
of the Northern Marianas, to which it arguably applies (see 
Memorandum No. 16-18). It is unlikely, however, that any of 
the territories or any part of the Trust Territory would 
object to this study. 


{k) The Great Lakes Fishery Act of 1956 (16 U.S.C. 
931-939c) is of no interest to the territories, its direct 
impact being limited to the Great Lakes and the States that 


touch them. 

Conclusion: None of the laws considered herein requires 
modification to meet the needs of the territories or the Trust 
Territory. 


Federal _ agency comments: Comments were requested from the Depart- 
ments of Commerce, Justice, and Interior. All comments 
received have been reflected above. 
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Subject: (a) Tuna Conventions 
Title 16, Chapter 16 (16 U.S.C. 951-961) 


(b) Convention for the Conservation of Atlantic Tunas 
Title 16, Chapter 16A (16 U.S.C. 971-971i) 


(c) Watershed Protection and Flood Prevention 
Title 16, Chapter 18 (16 U.S.C. 1001-1009) 


Comment: The statutes considered herein are of insubstantial 
interest to the territories and the Trust Territory, and they 
require no legislative modification to meet their needs. 


Discussion: (a) The Tuna Conventions chapter (16 U.S.C. 951-961), 
notwithstanding its title and its application to the people of 
the territories and the Trust Territory, is in fact of only 
marginal interest to them. The 1950 law involved implements 
two conventions, one concerning the scientific investigation 
of tuna and the other, the Inter-American Tropical Tuna 
Commission. The latter regulates tuna fishing in a particular 
area, but the area lies substantially east of all of the 
territories--but not far enough east to include the Virgin 
Islands (50 CFR 280.1(g)). Violations of regulations issued 
pursuant to the conventions constitute criminal offenses 
(16 U.S.C. 957). 


The law applies to persons subject to the jurisdiction of the 
United States (16 U.S.C. 951(d)), and the "United States" is 
defined to include areas subject to U.S. sovereignty, plus, 
explicitly, the Trust Territory (16 U.S.C. 951(e)). 
Regulations issued pursuant to it apply to vessels "subject to 
the jurisdiction of the United States" (16 U.S.C. 955(c)). 
The effect, thus, is to bar people and vessels from the 
territories and the Trust Territory from tuna fishing in 
violation of the regulations in the regulated area--but it is 
unlikely that any would go so far to fish. The further effect 
is to bar the importation of tuna into the territories or the 
Trust Territory if it is taken in violation of the regulations 
(16 U.S.C. 957(c))--but that event is also likely to be 
remote, perhaps excepting American Samoa. Although American 
Samoa is considerably west of the regulated area, some tuna 
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from there is landed in Samoa for processing. Probably for 
that reason, Samoa is singled out for special enforcement 
authority: enforcement is generally the responsibility of the 
Coast Guard, the U.S. Department of Commerce, and the Customs 
Service, none of which function in the territories or the 
Trust Territory in a way likely to be relevant to enforcement 
of the tuna conventions. That being so, the Secretary of 
Commerce is authorized to designate officers and employees of 
the States, of Puerto Rico, "and of American Samoa" to aid in 
enforcement (16 U.S.C. 959(b)). 


(b) Chapter 16A concerns the 1966 Convention for the 
Conservation of Atlantic Tunas (16 U.S.C. 971-9711), and is by 
definition of no interest to the territories or the Trust 
Territory, except for the Virgin Islands. It in fact applies 
to persons subject to the jurisdiction of the United States 
(16 U.S.C. 971(8)), with "State" defined to include the 
territories and possessions (16 U.S.C. 971(10)). The taking 
of tuna or the trafficking in tuna in violation of regulations 
issued pursuant to the Convention and the statute are barred, 
but because only the Virgin Islands is potentially affected, 
and because tuna fishing there is not of moment, the law can 
be regarded as presenting no problem for current purposes. 


(c) The Watershed Protection and Flood Prevention Act 
(16 U.S.C. 1001-1009), first enacted in 1954, provides a 
program of Federal assistance to the States--which include 
Puerto Rico and the Virgin Islands as of 1956 (16 U.S.C. 
1006b)--to meet the problem of erosion, floodwater, and 
sediment damages in the watersheds of rivers and streams, 
described by the Congress in 1954 as "a menace to the national 
welfare" (16 U.S.C. 1001). The projects that may be 
Federally-assisted are ones devoted to flood prevention, to 
the conservation, development, utilization and disposal of 
water, and to the conservation and proper utilization of land. 
The program is administered by the Department of Agriculture. 
In order to be aided, a project’s benefits must exceed its 
costs (16 U.S.C. 1003(3), 1005(1)). In addition, stringent 
requirements for State or local financial participation are 
imposed (16 U.S.C. 1004). Because the territories and the 
Trust Territory do not suffer appreciably from floods or from 
watershed damage, because they would have difficulty 
conceiving projects with a 1:1 cost-benefit ratio, and because 
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they could be expected to experience difficulty in meeting the 
statute’s financial requirements, their exclusion (except for 
the Virgin Islands) does not appear to be inappropriate. 


The addition of the Virgin Islands (as well as Puerto Rico, 
Alaska, and Hawaii) in 1956 appears to be in the nature of an 
afterthought, based upon the readily available legislative 
history (1956 U.S. Code Cong. and Admin. News 4502, 4505). No 
explanation as to the Virgin Islands’ need is offered. The 
1979 report on Federal Grant Assistance to the territories 
prepared by the Office of Territorial and International 
Affairs indicates that the Virgin Islands was not 
participating. (That report also states that all territories 
are eligible, but that is obviously in error, as is made clear 
by the 1983 Catalog of Federal Domestic Assistance, 10.419.) 


Conclusion: The foregoing statutes do not require change in order 
to meet the needs of the territories or the Trust Territory. 


Federal agency comments: Comments on this memorandum were invited 
from the Departments of Agriculture, Commerce, State, Justice 
and the Interior. All comments received have been reflected 
above. No comments were received, however, from the 
Department of State. 
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Subject: North Pacific Fisheries 
Title 16, Chapter 19 (16 U.S.C. 1021-1035) 


Purpose: To regulate fishing, particularly salmon fishing, in the 
northern part of the North Pacific Ocean. 


Territorial Application: The Act, although in part applicable to 
them, has only a marginal effect upon the territories and the 
Trust Territory. 


Recommendation: No change is required in existing law to meet the 
needs of the territories or the Trust Territory. 


Discussion: The North Pacific Fisheries Act of 1954, as amended 
(16 U.S.C. 1021-1035) implements the Convention for the High 
Seas Fisheries of the North Pacific Ocean, to which the United 
States, Canada, and Japan are parties. That Convention 
regulates the taking of salmon and herring (and originally 
halibut, but no longer), and the law relates also to the 
incidental taking of marine mammals. Although the law defines 
the "Convention area" to include all water "of the North 
Pacific Ocean” (16 U.S.C. 1021(d)), which would clearly 
comprehend Guam, the Northern Marianas, and the Trust 
Territory, its regulatory effect is confined to waters above 
the 48th parallel (16 U.S.C. 1025a(c)), and that line runs 
well north of Japan, almost intersecting the Aleutians. Hence 
the territories and the Trust Territory are well out of the 
regulated zone. 


People of the territories and the Trust Territory 
are, however, comprehended by the provisions concerning 
unlawful acts (16 U.S.C. 1029), under which persons "subject 
to the jurisdiction of the United States"--a phrase that 
includes all such areas--are barred from, among other things, 
importing, selling, and purchasing fish taken in violation of 
the Convention or the regulations issued pursuant to it. The 
enforcement machinery, however, requires a "court of the 
United States" (16 U.S.C. 1030(a)(2)) or a district court of 
the United States (16 U.S.C. 1030(c)(2)), so that none would 
exist in the Trust Territory, except for the Northern 
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Marianas, or in American Samoa. If this be a shortcoming, 
however, it is not a very real one, given the unlikelihood of 
fish from the northern North Pacific being transported far 
enough south to reach any of the territories or the Trust 
Territory. 


Conclusion: The North Pacific Fisheries Act requires no change to 
accommodate the needs of the territories or the Trust 
Territory. 


Federal agency comments: Comments on this memorandum were 
requested from the Departments of Commerce, State, and 
Justice. All comments received have been reflected above. No 
comments were received, however, from the Department of State. 
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Subject: (a) National Fisheries Center and Aquarium 


Title 16, Chapter 20 (16 U.S.C. 1051-1058) 


(b) Offshore Shrimp Fisheries 
Title 16, Chapter 21C (16 U.S.C. 1100b-1100b-10) 


(c) International Parks 
Title 16, Chapter 22 (16 U.S.C. 1101-1113) 


Comment: The statutes considered herein are of no relevance to the 


territories or the Trust Territory and require no change for 
their purposes. 


Discussion: (a) Chapter 20 concerning a National Fisheries Center 


and Aquarium (16 U.S.C. 1051-1058) authorizes the 
Administrator of General Services to construct and the 
Secretary of the Interior to operate such a facility, for 
research and display purposes, in or near the District of 
Columbia. The law has no significant effect upon the 
territories or the Trust Territory. 


(b) The Offshore Shrimp Fisheries Act (16 U.S.C. 
1100b-1100b-10) is confined in its impact to shrimp fishing in 
waters off the coast of Brazil (16 U.S.C. 1100b(c)) and 
implements a treaty between the U.S. and Brazil on that 
subject. That Act has no application to the territories or 
the Trust Territory. : 


(c) Chapter 22, entitled International Parks (16 
U.S.C. 1101-1113), concerns solely the Roosevelt Campobello 
International Park and the agreement concerning it between the 
United States and Canada. It has no application nor relevance 
to the territories or the Trust Territory. 


Conclusion: None of the above statutes requires modification to 


accommodate the needs of the territories or the Trust 
Territory. 
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Federal agency comments: Comments were requested from the Depart- 
ments of Agriculture, Justice, and the Interior. All comments 
received have been reflected above. 

1 
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January 1984 


Subject: National Wilderness Preservation System 
The Wilderness Act 
Title 16, Chapter 23 (16 U.S.C. 1131-1136) 


Purpose: To preserve and protect wilderness areas in their natural 
condition. 


Territorial application: The Wilderness Act is potentially 
applicable to all of the territories (but not the Trust 
Territory), but it is unlikely that wilderness areas would be 
established in any of them under the terms of this Act. 


Recommendation: Because the Wilderness Act applies only to 
Federally-owned lands, and then only to large tracts of such 
lands, it is unlikely to be of benefit to or use in any of the 
territories. 


Discussion: The Wilderness Act was passed in 1964 in order "to 
secure for the American people of present and future 
generations the benefits of an enduring resource of 
wilderness" (16 U.S.C. 1131(a)). A wilderness, in turn, is 
defined as "an area where the earth and its community of life 
are untrammeled by man, where man himself is a visitor who 
does not remain" (16 U.S.C. 1131(c))--and for purposes of this 
Act, it must be an area of undeveloped Federal land retaining 
its primeval character and influence (16 U.S.C. 1131(c)). 


The Act does not exclude the territories. There is no 
explicit statement of territorial application, but there 
appears at the outset language stating that the Act is 
intended to overcome the problem of an increasing population 
occupying "all areas within the United States and its 
possessions, leaving no lands designated for preservation and 
protection in their natural condition ...." (16 U.S.C. 
1131(a)). The intention, thus, was clearly to comprehend 
suitable lands beyond the States alone. But because the land 
to be included in a wilderness area must already be Federally 
owned (which excludes the Trust Territory, and as a practical 
matter, the Northern Marianas and Samoa as well because the 
U.S. holds no land in significant quantities in either), and 
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because each wilderness area must be "at least five thousand 
acres . . . [or] of sufficient size as to make practicable its 
preservation and use in an unimpaired condition" (16 U.S.C. 
1131(c)), (which excludes Guam and the Virgin Islands, which 
have no U.S. acreage in significant enough quantities to be 
viewed as appropriate for this purpose), the Act is of no real 
application to any of the offshore areas. 


Of the many wilderness areas so far designated (see 
note following 16 U.S.C. 1132), all are within the States, 
with only two in Hawaii. Many have been designated within 
national forests, a program that does not apply to the 
territories (see Memorandum No. 16-2), although some are 
associated with national parks, and there are some such parks 
in the territories (see Memorandum No. 16-1). 


Wilderness areas cannot achieve that status, even 
under the Wilderness Act, without an Act of Congress so 
providing (16 U.S.C. 1132(b)). That being so, should 
circumstances and sentiment develop to create wilderness areas 
in any of the territories, that result could be accomplished 
by ad hoc legislation that would not be significantly more 
difficult to achieve than is designation under the existing 
law. Hence there would be no merit in attempting to tailor 
modifications of this statute to meet territorial needs. 


Conclusion: The Wilderness Act requires no modification to meet 
the needs of the territories. 


Federal agency comments: Comments were requested from the Depart- 
ments of Agriculture, Justice, and the Interior. All comments 
received have been reflected above. 
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Subject: (a) Fur Seals and Sea Otters 
Title 16, Chapter 24 (16 U.S.c. 1151-1187) 


(b) Jellyfish (Sea Nettles) and Floating Seaweed 
Tatle 16, Chapter 25 (16 U.S.C. 1201-1205) 


(c) Crown of Thorns Starfish 
Title 16, Chapter 25A (16 U.S.C. 1211-1213) 


(d) Reefs for Marine Life Conservation 
Title 16, Chapter 25B (16 U.S.C. 1220-1220c) 


(e) Estuarine Areas 
Title 16, Chapter 26 (16 U.S.C. 1221-1226) 


(f£) National Trails System Act 
Title 16, Chapter 27 (16 U.S.c. 1241-1249) 


(g) Wild and Scenic Rivers Act 
Title 16, Chapter 28 (16 U.S.C. 1271-1287) 


(h) Water Bank Act 
Title 16, Chapter 29 (16 U.S.C. 1301-1311) 


(i) Wild Horses and Burros 
itle 16, Chapter 30 (16 U.S.C. 1331-1340) 


(j) Marine Mammal Protection 
Title 16, Chapter 31 (16 U.S.C. 1361-1407) 


(k) Marine Sanctuaries 
Title 16, Chapter 32 (16 U.S.C. 1431-1434) 


Comment: With one exception, the laws considered herein do not 
require legislative attention. Some apply to the territories, 
and they should continue to apply; others do not, and their 
inapplicability seems appropriate. The exception is the 
Marine Mammal Protection Act ((3) below) which contains some 
provisions that do not apply to the territories and should be 
made to do so, and others that may apply to the Trust 
Territory but probably should not. 
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Discussion: (a) The statutes collected under the title 


Conservation and Protection of Fur Seals, Other Wildlife, and 
Sea Otters (16 U.S.C. 1151-1187) have a potentially wide 
impact, applying as they do to people and places "Subject to 
the jurisdiction of the United States" (16 U.S.C. 1151, 1171). 
But owing to the nature of seals, sea otters, and related 
wildlife, and to their particular connections with the North 
Pacific and the Pribilof Islands, they require no further 
attention here. 


(b) The 1966 law authorizing a program of Control of 
Jellyfish or Sea Nettles and Floating Seaweed (16 U.S.C. 1201- 
1205) remains live, but funding for implementation of the law 
expired in 1977 (16 U.S.C. 1203). The authority extends only 
to "the States and Puerto Rico" (16 U.S.C. 1202), with whom 
the Secretary of Commerce is authorized to cooperate in 
studies and research and in program implementation, with the 
Federal Government sharing the costs "equally". Because there 
is no continuing program, it is probably unnecessary to 
inquire whether jellyfish (known as "sea nettles") and 
floating seaweed present problems in the territories. The 
statute was directed at problems in the Chesapeake Bay and off 
the coast of Rhode Island (1966 U.S. Code Cong. and Admin. 
News 3757). 


(c) More relevant, certainly to the Pacific 
territories, is the 1970 law authorizing a five-year, $4.5 
million program concerning the Crown of Thorns Starfish (16 
U.S.C. 1211-1213). The law authorizes a program of 
cooperation specifically with (among others) Guam, Samoa, and 
the Trust Territory, to study and control the Crown of Thorns, 
with a view to "safe-guarding critical island areas from 
possible erosion" (16 U.S.C. 1211). The authorization of 
funds expired on June 30, 1975. 


(d) The chapter entitled Reefs for Marine Life 
Conservation (16 U.S.C. 1220-1220c) permits the Secretary of 
Transportation to give to any "State" Liberty ships that would 
otherwise be scrapped, if "the State intends to sink such 
ships for use as an offshore artificial reef for the 
conservation of marine life" (16 U.S.C. 1220(a)). The 
recipients, it would appear, must be States, not territories, 
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but because the recipient must take the ship "as is-where is" 
and move it at its own expense (16 U.S.C. 1220a(4)), no 
territory is likely to find such a gift attractive. 


(e) The Interior Department program for the 
identification and administration of important Estuarine Areas 
(16 U.S.C. 1221-1226) is confined to the States--a term often 
used in an operative sense (16 U.S.C. 1222, 1223) and not 
defined. The Secretary of the Interior is to study such areas 
to establish their wildlife and recreational potential, their 
importance to navigation and flood control, and their value 
for economic development. Having done so, the Secretary is 
then to enter into agreements with the States for the 
acquisition and management of such areas on a cost-sharing 
basis. As in the case of the estuarine grants program under 
the Coastal Zone Management Act (see Memorandum No. 16-14), it 
is probable that no territory has an estuary of the size and 
potential that would merit inclusion under this program. 


(£) The National Trails Systems Act, enacted in 1968 
(16 U.S.C. 1241-1249), Provides for the creation within the 
States--a term defined in 1983 to include the territories and 
the Trust Territory--of a national system of three kinds of 
trails: 


-- National recreation trails, "reasonably 
accessible to urban areas," 


-- National scenic trails, "for maximum outdoor 
recreation potential," and 


-- National historic trails, to follow "the 
original trails or routes of travel of national 
historical significance" (16 U.S.C. 1242(a), (b), (c)). 


Such trails are designated by the Congress, and ten, all of 
which are either scenic or historic trails, had been so 
designated by the close of calendar year 1982 (16 U.S.c. 
1244(a)). Q£ those ten, all were in excess of several hundred 


417 


Memorandum No. 16-13 


miles and most in excess of a thousand. Until 1983 the Act 
contained no language of geographic application, other than 
references to the "States," but the term was defined by Public 
Law 98-11 of that year to include all of the areas that are 
the subject of this study, including the Trust Territory, as 
well as "any other territory of possession of the United 
States" (16 U.S.C. 1251 (3)). Given the designations of 
trails of substantial length that were clearly intended by the 
legislation, coupled with the territories’ disinclination to 
welcome Federal land acquisitions or Federal land management, 
the expansion of the law to comprehend the cerritories and the 
Trust Territory appears unlikely to have any practical 
effects. The 1983 amendment extending the law to the offshore 
areas is not explained in the readily available legislative 
history (1983 U.S. Code Cong. and Admin. News 112). The 
function of the amendment is thus not known, but it is at 
worst harmless. 


(g) The Wild and Scenic Rivers Act (16 U.S.C. 1271- 
1287), enacted in 1968, does not extend beyond the States. It 
contains no provision concerning its geographic application, 
no definition of "States," and no language suggesting an 
application to any of the territories. Frequent references to 
the States and to State legislatures, which are authorized to 
play a role in the designation of wild or scenic rivers, lead 
to the conclusion that the Act applies to them only. 


The purpose of the Act is to protect rivers that possess 
“outstandingly remarkable scenic, recreational, geologic, fish 
and wildlife, historic, cultural, or other similar values" (16 
U.S.C. 1271). Rivers of this sort are either designated by 
the Congress or through action initiated by the pertinent 
State legislature (16 U.S.C. 1273(a)). They may be any of 
three sorts: 


-- Wild rivers, which are "free of impoundments 


and generally inaccessible, except by trail," with 
shorelines “essentially primitive” and "waters 
unpolluted," representing vestiges of primitive 
America"; 
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-- Scenic rivers, which are "free of impoundments, 
with watersheds and shorelines still largely primitive 
and shorelines largely undeveloped, but accessible in 
places by roads"; and 


-- Recreational river areas that are readily 
accessible by road or railroad, that may have some 
shoreline development, and that may in the past have had 
impoundments (16 U.S.C. 1273(b)). 


As of the close of calendar year 1982, 50 such rivers had been 
designated by Act of Congress--24 in the original 48 States 
and 26 in Alaska (16 U.S.C. 1274(a)--and 88 had been 
designated as "potential additions" (16 U.S.C. 1276(a)). They 
too are all in the original 48 States or Alaska. (The lists 
are in part duplicative. Compare 16 U.S.C. 1274(a)(9) added 
in 1972, to 16 U.S.C. 1276(a)(21), contained in the original 
1968 Act.) Provision is made for Federal land acquisition 
within the boundaries of scenic rivers, subject to limitations 
(16 U.S.C. 1277), for the curtailment of the hydroelectric 
licensing authority of the Federal Energy Regulatory 
Commission and of related powers in other Federal agencies (16 
U.S.C. 1278), and for limited application of Federal mining 
and mineral leasing laws (16 U.S.C. 1280). 


It is probable that the territories would not object to their 
exclusion from the Wild and Scenic Rivers Act. With a few 
exceptions, rivers are not a major feature of any of them. As 
to the exceptions, it is probable that the territories would 
welcome development, and hydroelectric development in 
particular, of such rivers as lend themselves to it, and that 
would be incompatible with the purposes of the Act. 


(h) The Water Bank Act (16 U.S.C. 1301-1311) 
authorizes the Secretary of Agriculture to enter into ten-year 
agreements with the owners or operators of "important 
migratory waterfowl nesting and breeding areas for the 
conservation of water on specified farm, ranch, or other 
wetlands . . ." (16 U.S.C. 1302). The owner or operator is to 
agree to conservation practices with respect to the wetlands, 
and in return he is to receive "fair and reasonable" payments 
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from the Secretary, and payments toward the cost of 
establishing and maintaining conservation practices (16 U.S.C. 
1304). These agreements and payments are to further the 
several declared purposes of the Act (16 U.S.C. 1301), which 
include improving the habitat for migratory waterfowl, 
reducing erosion, reducing areas of new land coming into 
production, and retiring lands now in agricultural production. 
The Act makes no mention of the territories, and includes no 
language suggesting that, as such, it was intended to apply to 
them. It does not appear to be calculated to meet current 
territorial needs. To the extent that machinery under other 
Agriculture Department programs is cross-referenced (e.g., 16 
U.S.C. 1307 refers to a section of the Soil Conservation and 
Domestic Allotment Act, discussed in Memorandum No. 16-3(a) 
and not now applicable to most of the territories), the 
program was clearly devised without the territories in mind. 
The Act would, however, be susceptible to extension to the 
territories at the discretion of the Secretary of Agriculture, 
should a need exist in any of them, and he would have 
authority to modify its terms to the extent necessary to adapt 
the program'to local needs (48 U.S.C. 1469d(c), see Prefatory 
Note following the Table of Contents to this Title 16). 


(i) The chapter concerning Wild Horses and Burros 
(16 U.S.C. 1331-1340) provides for a program to protect "wild 
free-roaming horses and burros" on the "public lands," such 
program to be administered by both the Secretary of the 
Interior and the Secretary of Agriculture. The "public lands" 
are defined as lands administered through, respectively, the 
Bureau of Land Management and the Forest Service (16 U.S.C. 
1332(e)). The program has no application to the territories, 
for there are no such public lands in any of them. Nor are 
there any wild horses or burros. 


(3) The Marine Mammal Protection Act, enacted in 1972 
(16 U.S.C. 1361-1407), provides protection for marine mammals, 
imposes a moratorium on the taking or importation of them (but 
allows exceptions pursuant to permits granted for marine 
mammals taken incidentally in the course of commercial fishing 
operations), and imposes civil and criminal penalties for 
violations of the Act. While most marine mammals that first 
come to mind are inhabitants of northern oceans (e.g., fur 
seals, walruses, polar bears), there are at least two that 
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inhabit the oceans surrounding the territories and the Trust 
Territory--whales and porpoises--so the Act is of concern to 
all of these areas. The Act clearly applies to the virgin 
Islands, Samoa, and Guam; it probably applies to the Northern 
Marianas; and it may apply to the remaining parts of the Trust 
Territory (matters considered further below). This follows 
from the fact that the "United States" is defined to include 
the Virgin Islands, American Samoa, Guam, and the Northern 
Marianas (16 U.S.C. 1362(13)); prohibitions run to “any person 
subject to the jurisdiction of the United States” and to "any 
vessel or other conveyance subject to the jurisdiction of the 
United States" (16 U.S.C. 1372(a)(1)), as well as to "waters" 
and "lands" and to "any port, harbor, or other place under the 
jurisdiction of the United States" (16 U.S.C. 1372(a)(2)(A) 
and (B)), terms that usually include the Trust Territory; and 
for purposes of the Act, the District Court of Hawaii was 
apparently intended to have jurisdiction of offenses committed 
"in the case of American Samoa and the Trust Territory of the 
Pacific Islands" (16 U.S.c. 1362(3)). 


A number of difficult, and potentially controversial, 
questions arise concerning geographical application and thus 
enforcement--~discussed in numbered Paragraphs (1) through (5) 
below. But some of the effects of the Act should first be 
stated: 


-- A moratorium on the taking and importation of 
marine mammals and marine mammal products is imposed 
(16 U.S.C. 1371(a)), but excepted from it are marine 
mammals "taken incidentally in the course of commercial 
fishing" if such taking is pursuant to a permit issued by 
the appropriate Secretary (either Interior or Commerce, 
as the case may be, but the Secretary of Commerce is 
pertinent to whales and porpoises), and if such taking 
accords with regulations issued by the pertinent 
Secretary (16 U.S.C. 1371(a)(2)). 


-- Regulations may be issued by the pertinent 
Secretary to control the taking of marine mammals, so 
that the taking will not be to their disadvantage (16 
U.S.C. 1373). 
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-- Permits may be issued by the pertinent 
Secretary, consistent with the regulations, that would 
permit the taking of marine mammals as an incident to 
commercial fishing, and such permit must state the number 
of animals that can be taken, the location and manner of 
their taking, and the period of time during which the 
permit is valid (16 U.S.C. 1374(b)). 


-- The Act is violated if ‘any person subject to 
U.S. jurisdiction, or any vessel subject to U.S. 
jurisdiction, takes marine mammals without the above 
permit, or possesses, transports, imports, or uses in a 
commercial fishery marine mammals contrary to the Act or 
to the permit issued under it (16 U.S.C. 1372). 


-- A vessel "subject to the jurisdiction of the 
United States" that is involved with an unlawful taking 
is subject to seizure and forfeiture (16 U.S.C. 1376(a)). 
A "commercial fishing vessel documented under the laws of 
the United States" may be boarded by agents of the 
Secretary while on a fishing trip, for purposes of 
research and observation (16 U.S.C. 1381(d)). 


Other provisions of probable interest to the territories and 
the Trust Territory include: 


-- Authority in the Secretary to designate 
officers and employees "of any State or of any possession 
of the United States" to assist in enforcement (16 U.S.C. 
1377(b))--a phrase that excludes the Trust Territory, 
except possibly for the Northern Marianas. 


-- An elaborate and recently-amended (1981) 
section that permits a "State" to exercise certain 
management authority (16 U.S.C. 1379). The term is 
undefined, and therefore probably means "States" only. 


-- A grant program, to assist "States" in 
developing and managing programs for the conservation of 
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marine mammals, with 50% matching, which appears to be 
confined to the States (16 U.S.C. 1379(j)). The term is 
not defined to include any jurisdictions other than 
States.’ (The 1983 Catalogue of Federal Domestic 
Assistance, 15.613, so states at page AEI-9. Yet the 
1979 Interior Department report on grants to the 
territories and the Trust Territory, which was based on 
data received from grantor agencies, states that all 
territories and the Trust Territory are eligible, that 
matching has been waived, but that the territories and 
the Trust Territory were not then participating. The 
1983 CFDA position appears to be the correct one.) 
Recipients of research grants also may be so limited, for 
the grantee must be "any Federal or State agency, public 
or private institution . . ." (16 U.S.C. 1380). 


-- The definition of the term "waters under the 
jurisdiction of the United States" (16 U.S.C. 1362(14)). 
The term is not used in any part of the statute that 
affects any of the conclusions suggested above, but its 
definition is of interest in connection with the cloud 
surrounding the application of the Act to the Trust 
Territory (discussed below at (1)). The term would 
probably, if used generically, include the Trust 
Territory--for the Trust Territory and its waters are 
under the jurisdiction of the United States under the 
Trusteeship Agreement. But the special definition 
provided probably excludes the Trust Territory, for the 
definition refers to "the territorial sea of the United 
States" (which almost certainly means the three-mile 
limit (in most cases) of areas over which the U.S. claims 
sovereignty), plus the area 200 nautical miles seaward 
from where the territorial sea is measured (16 U.S.C. 
1362(14)). The U.S. does not and never has claimed 
sovereignty over tile Trust Territory. 


In light of the above, it is reasonable to conclude that the 
prohibitions in the Act apply unarguably to the Virgin Islands 
and Guam; they apply to Samoa, but a problem of enforcement 
may exist (see below at (4)); they apply to the Northern 
Marianas, for the reasons stated above, plus the effect of 
section 502 of the Northern Marianas Covenant, but the 
jurisdiction of the District Court of the Northern Marianas is 
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uncertain (see below at (3)); and their application to the 
Trust Territory is arguable, either way (see point (1) below). 
But equally, the provisions concerning cooperation in 
management between the Federal and State governments do not 
apply to any of them, nor does the authority for grants of 
financial assistance. 


So far as has been learned, there has been no enforcement of 
the Marine Mammal Act in or around the territories or the 
Trust Territory. That being so, the problems identified below 
may not be currently critical, but they should be noted and 
corrected at an early opportunity before controversies arise. 


(1) Does the Act apply to the Trust Territory? There 
is no clear answer. The Congress may have intended in 1981 to 
remove the Trust Territory from the application of the Act. 
It then eliminated the earlier definition of the "United 
States," which had included "the possessions of the United 
States, and the Trust Territory of the Pacific Islands," and 
substituted instead "the Virgin Islands of the United States, 
American Samoa, Guam, and the Northern Mariana Islands" (16 
U.S.C. 1362(13)). As noted above, the definition of waters 
under the jurisdiction of the United States probably excludes 
the Trust Territory (including the Northern Marianas). But 
the Trust Territory continues to be referred to in connection 
with the jurisdiction of the U.S. District Court of Hawaii (16 
U.S.C. 1362(3)), and the numerous operative references to 
people and areas "under the jurisdiction of the United States" 
(e.g., 16 U.S.C. 1372) appear to comprehend the Trust 
Territory. 


(2) If the Act is applicable to the Trust Territory, 
is that result not inconsistent with Federal policy on the 
general subject? The Fishery Conservation and Management Act 
does not apply to the Trust Territory (see Memorandum No. 16- 
18), perhaps excepting the Northern Marianas where it remains 
a subject of heated controversy, in recognition of the 
peculiar importance of fishing to the economy of that area. 
All of the components of the Trust Territory could be expected 
to protest vigorously any Federal enforcement activity in 
their areas pursuant to the Marine Mammal Act. 
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(3) What is the position of the Northern Marianas 
under the Act? The prohibitions contained in the Act almost 
certainly extend to it, as stated above, yet its waters are 
not under U.S. sovereignty until the Trusteeship Agreement 
terminates--at some indefinite, although presumably early, 
future date. And in the meantime, almost certainly through an 
inadvertence, its District Court is not.recognized in the Act 
(16 U.S.C. 1362(3)) and instead the District Court of Hawaii 
was apparently intended to have jurisdiction over the Northern 
Marianas offenses. 


(4) What jurisdiction does the District Court of 
Hawaii have? In the definition of "district court of the 
United States," the Act states that the term “includes... 
in the case of American Samoa and the Trust Territory of the 
Pacific Islands, the District Court of the United States for 
the District of Hawaii" (16 U.S.C. 1362(3)). But does that 
mean that the Hawaii Court has jurisdiction over persons found 
and acts committed in those areas? (It would have 
jurisdiction over persons found in Hawaii who are charged with 
offenses committed in those areas.) Perhaps not, although 
that was probably the intention. And would the Hawaii 
District Court have authority to issue warrants (under 16 
U.S.C. 1377(c)) to be effective in Samoa or the Trust 
Territory? Any answer seems questionable. 


(5) Should not the authority to cooperate with State 
enforcement officials, and to make grants to the States, be 
expanded to include all the areas to which the Act applies? 


The draftsmen of the Act and its amendments were clearly 
inattentive to the territories and the Trust Territory. The 
corrections suggested above, and probably others, ought to be 
made to meet their concerns. Termination of the Trusteeship 
Agreement will eliminate the problems associated with the 
Trust Territory, but other problems will remain. 


(k) Under the laws titled Marine Sanctuaries (16 
U.S.C. 1431-1434), the Secretary of Commerce is authorized to 
designate sanctuaries in tidal and continental shelf areas, 
"for the purpose of preserving or restoring such areas for 
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their conservation, recreational, ecological, or aesthetic 
values" (16 U.S.C. 1432(a)). The law, enacted in 1972, was 
amended in 1980 to apply to "any territory or possession of 
the United States which has a popularly elected Governor" (16 
U.S.C. 1431)--an unusual provision, but one that was probably 
adopted because of the veto power given to Governors 
concerning sanctuaries proposed to be established in their 
areas (16 U.S.C. 1432(b)). The language is, in any event, 
sufficient to comprehend the territories of the Virgin 
Islands, Guam, and Samoa. It comprehends the Northern 
Marianas as well. The Northern Marianas are often referred to 
as a "territory," and the Northern Marianas has a popularly- 
elected governor.’ The law would not apply to other parts 
of the Trust Territory, because no other part is a "territory" 
or "possession" of the United States. Following the 
designation of a sanctuary, the Secretary may issue 
regulations to control activities on it, in order to protect 
its conservation, recreational, ecological, or aesthetic 
value" (16 U.S.C. 1432(f)). 


The waters that may be made subject to this control are those 
“where the tide ebbs and flows," plus those "as far seaward as 


Y Laws enacted after January 9, 1978, that are applicable to 
Guam and to the States are not automatically extended to the 
Northern Marianas by section 502(a) of the Covenant, because 
section 502(a) applies to laws "in existence on the effective date 
of this section," i.e., January 9, 1978. But section 502(a) also 
refers to "subsequent amendments to such laws." Does a 1980 
amendment, extending a 1972 law to Guam, cause that 1972 law to 
apply to the Northern Marianas by operation of section 502(a)(2) of 
the Covenant? The Staff of the Northern Marianas Commission takes 
the position that it does. But the 1980 amendment applies to Guam 
(and other territories) alone, and was thus not a law "of general 
application to the several States," as section 502(a)(2) requires. 
Whether section 502(a) serves to extend this law to the Northern 
Marianas, given its enactment in 1972 and its extension to the 
territories in 1980, is thus a nice question. But the Northern 
Marianas Commission's conclusion offers one means of concluding 
that the Marine Sanctuaries law applies to the Northern Marianas. 
Another is that Commission’s frequently cited position that 
following trusteeship termination, the Northern Marianas would be 
a "territory" of the United States (e.g., Rept pp. 32-33). 
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the outer edge of the Continental Shelf, as defined in the 
Convention of the Continental Shelf" (16 U.S.C. 1432(a)). 
That Convention (1958), in turn defines the continental shelf 
as referring to 


(a) the seabed and subsoil of the submarine 
areas adjacent to the coast but outside the 
area of the territorial sea, to a depth of 200 
meters or, beyond that limit, to where the 
depth of the superjacent waters admits of the 
exploitation of the natural resources of said 
areas; (b) to the seabed and subsoil of 
similar submarine areas adjacent to the coasts 
of islands. (TIAS 5578) 


Given the unusual and understandable sensitivity in the 
territories to matters concerning their coastal waters, the 
application of this Act to them could be contentious, but for 
the consultation required of the Secretary with affected 
people, the requirement for hearings, and the veto vested in 
the elected Governor (16 U..C. 1432(b)). 


Conclusion: Except for the Marine Mammal Protection Act, none of 
the laws considered herein requires modification to meet the 
needs of the territories or the Trust Territory. The Marine 
Mammal Protection Act ((j) above), however, should be 
generally amended to reflect their interests and concerns, 
lest enforcement activities be undertaken and substantial 
controversy thereby erupt. 


Federal agency comments: Comments were invited from the 
Departments of Agriculture, Commerce, Justice, and the 
Interior. All comments received have been reflected above. 
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Subject: The Coastal Zone Management Act of 1972 
Title 16, Chapter 33 (16 U.S.C. 1451-1464) 


Purpose: To provide a Program to encourage the effective 
management, beneficial use, protection, and development of the 
coastal zone surrounding the United States, its territories 
and the Trust Territory, and the fish, shellfish, other living 
marine resources, and wildlife therein, and to this end to 
provide Federal financial assistance to the States, 
territories, and the Trust Territory. 


Territorial application: The territories and the Trust Territory 


are fully comprehended by the Coastal Zone Management Act. A 
few provisions, concerning matters more academic than real, 
do not fully recognize certain territorial circumstances, but 
they appear to be inconsequential. 


Recommendation: The Coastal Zone Management Act does not require 
any change to meet the needs of the territories and the Trust 


Territory. 
Discussion: General: 


The Coastal Zone Management Act, enacted originally in 1972 
and often amended in the years since, is, almost by 
definition, a statute of particular importance to the offshore 
areas. It was made applicable to the Virgin Islands, Guam, 
and Samoa at the outset, and in 1980 extended to the Northern 
Marianas and the Trust Territory, so that now the "coastal 
states" include "the Virgin Islands, Guam, the Commonwealth of 
the Northern Mariana Islands, and the Trust Territories [sic] 
of the Pacific Islands, and American Samoa" (16 U.S.C. 
1453(4)). 


The findings giving rise to the Act and the policies stated in 
it are lengthy (16 U.S.c. 1451-1452), but can for immediate 
purposes be summarized as stating that the U.S. Coastal Zone 
is rich in "natural, commercial, recreational, ecological, 
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industrial, and aesthetic resources"; competing demands upon 
the coastal zones have resulted in the loss of marine 
resources and in adverse changes in them; State and local 
resources for meeting this problem are not alone adequate; and 
Federal encouragement to the States and territories is 
therefore necessary (16 U.S.C. 1451). As a consequence of 
these findings, the Congress states a policy of assisting the 
States (and territories and the Trust Territory) in developing 
and managing programs in their coastal zones to protect 
natural resources, in managing development so as to minimize 
the loss of life and property, and in siting commercial and 
industrial developments in an orderly way (16 U.S.C. 1452). 


The "coastal zone" for the States and territories means 
coastal waters and adjacent shorelands ("strongly influenced 
by each other") to the "outer limit of the United States 
territorial sea" (16 U.S.C. 1453(1))--in the usual case to a 
distance of three miles from the line of mean high tide. 


Grants: 


The statute provides for a number of Federal grant 
programs, usually with at least 20% State or territorial 
matching (but in some cases, referred to below, waived in the 
case of some of the territories), but some such programs are 
not now funded. The grant programs of interest to the 
territories are these: 


--.Grants for the development and the initial 
implementation of a coastal zone management program (16 U.S.C. 
1454, formerly 11.418 in the Catalogue of Federal Domestic 
Assistance). Grants are no longer provided under this 
authority, but all of the territories (i.e., the Virgin 
Islands, Guam, Samoa, and the Northern Marianas) took 
advantage of the grants when they were being made, and each 
now has in place a management program approved by the 
Secretary of Commerce. Of historic interest is the fact that 
the three Pacific territories all received waivers of the 
requirement for local matching for these grants, probably 
accorded to,them pursuant to the discretionary authority 
contained in 48 U.S.C. 1469a(d). (Any matching for Samoa and 
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the Northern Marianas in an amount under $100,000 is required 
by section 601 of Public Law 96-205 to be waived.) The Virgin 
Islands received no such waiver. The Department of Commerce 
reports informally that the Virgin Islands did not seek a 
waiver, and has not done so with respect to other grant 
programs under the Coastal Zone Management Act, because 
salaries that the Virgin Islands Government pays to certain of 
its own personnel, which it would pay in any event, qualify as 
a matching contribution. Neither the Trust Territory nor any 
of its components received grants under these provisions 
(pertaining to the development and initial implementation of 
management programs) and so far as has been learned, none was 
sought. 


-- Grants for the administration of the approved 
management program (16 U.S.C. 1455, CFDA 11.419). These 
grants are currently awarded, and all of the territories are 
receiving them. The Trust Territory is not. The 20% matching 
that the law requires has been waived in the case of Guam, 
Samoa, and the Northern Marianas, but not in the case of the 
Virgin Islands, as explained above. The pertinent section (16 
U.S.C. 1455) imposes numerous statutory requirements, but they 
do not appear to exceed the territories’ capacity. One would 
seem to pose a difficulty: under 16 U.S.C. 1455(c)(8), it is 
required that the management program provide for adequate 
consideration in planning for and siting facilities "which are 
necessary to meet requirements which are other than local in 
nature". Although it would appear that these words impose an 
impossible test in the territories, the Commerce Department 
reports informally that none has been denied funds because of 
an inability to meet this requirement. 


-- Grants for planning in connection with energy 
facility siting and energy resource development in the coastal 
zone (16 U.S.C. 1456a(c), CFDA 11.422). These are planning 
grants, intended to be used to assess the social, economic, 
and environmental consequences of new or expanded energy 
facilities. The territories (but not the Trust Territory, 
except for the Northern Marianas) all receive these grants 
now, and again, Guam, Samoa, and the Northern Marianas have 
received waivers of the usual 20% local matching, but the 
Virgin Islands has not. Related to these grants is a program 
of loans and bond guarantees for public facilities related to 
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coastal energy activities (16 U.S.C. 1456a(d), CFDA 11.423), 
but the territories have not sought this assistance. 


Three other grant programs are of no or lesser interest to the 
territories: 


-- Grants to ameliorate losses attributable to Outer 
Continental Shelf energy activities (16 U.S.C. 1456a(b), CFDA 
11.421). The territories are not OCS "States", but the Virgin 
Islands is defined as part of a "region" for purposes of this 
program (16 U.S.C. 1456a(b)(3)(ii)), presumably because it 
might be affected by OCS activity conducted in the continental 
States. No grants, however, have been made to any territory 
under this section. 


--' Grants for urban waterfront and port development 
(16 U.S.C. 1455a). Because the statute requires that affected 
areas be "densely populated" (16 U.S.C. 1455a(a)(2)), it is 
probable that the territories could not qualify--but the 
matter is not important because funds have not been made 
available for this grant program. 


-- Grants for the development and operation of 
estuarine sanctuaries (16 U.S.C. 1461, CFDA 11.420). The 
purpose of the sanctuaries is to serve as natural field 
laboratories. None of the territories receives assistance 
under this section, perhaps because none has an estuary that 
meets the statutory definition: "that part of a river or 
stream or other body of water having unimpaired connection 
with the open sea, where the sea water is measurably diluted 
with fresh water derived from land drainage" (16 U.S.C. 
1453(7)). 


Shortcomings: 


The Coastal Zone Management Act appears to meet the 
peculiar needs of the territories, as evidenced by the fact 
that all of them have received and are receiving grants under 
several sections of the Act. The possible difficulty 
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discussed above, where grants for program administration 
cannot be made unless foreseen energy facilities meet more 
than "local" requirements (16 U.S.C. 1455(c)(8)), can be 
dismissed as having posed no practical problem to date. A 
further problem, pertaining to the testing of a section 
concerning Congressional disapproval of rules promulgated by 
the Secretary of Commerce (16 U.S.C. 1463a)--which gives 
jurisdiction to U.S. district courts, and thereby provides no 
forum for Samoa or the Trust Territory--has been extinguished 
by the Supreme Court’s legislative veto decision in 

i Tr Iha, 462 U.S. 919 
(1983). : 


Conclusion: The Coastal Zone Management Act requires no 


F 


pat 


modification to meet the needs of the ‘territories, or of the 
Trust Territory should it seek grants thereunder. 


mM : Comments on this memorandum were invited 
from the Departments of Commerce and Justice. All comments 
received have been reflected above. 
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Memorandum No. 16-15 
November 1983 


Subject: Rural Environmental Conservation Program 
Title 16, Chapter 34 (16 U.S.C. 1501-1510) 


Purpose: To authorize contracts vetween the Secretary of 
Agriculture and farmers, ranchers, and other land owners or 
operators to assist in land, water, waterfowl, and forest 
conservation and in rural pollution abatement. 


Territorial application: The law itself contains no provisions as 
to geographical application, but it is supplementary to the 
Soil Conservation and Domestic Allotment Act, which by its own 
terms applies to the Virgin Islands only among the offshore 
areas, and to the Water Bank Act, which may not apply to the 
territories (see Memorandum No. 16-13(h)). 


Under the general authority conferred upon the 
Secretary of Agriculture by 48 U.S.C. 1469d(c), the Rural 
Environmental Conservation Program could be administered in 
any of those areas, at the discretion of the Secretary of 
Agriculture. 


Recommendation: Given the broad discretion vested in the Secretary 
of Agriculture under 48 U.S.C. 1469d(c), no modification of 
this law is required to meet the present or future needs of 
the territories or the Trust Territory. 


Discussion: This law, enacted in 1973, permits the Secretary of 
Agriculture to enter into contracts with "eligible landowners 
and operators" of farms, ranches, wetlands, forests, or other 
lands, directed to the conservation of timber, forest 
products, migratory waterfowl, and other wildlife. The 
contract specifies the level of Federal financial aid (16 
U.S.C. 1503 (b)). Among the purposes to be advanced are ones 
contained in the Soil Conservation and Domestic Allotment Act 
(see Memorandum No. 16-3(a)) and the Water Bank Act (see 
Memorandum No. 16-13(h)). 


As in the case of many similar programs administered 
by the Secretary of Agriculture, this one is intended for 
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application to areas of relatively large farms and ranches, 
and for purposes not yet identified as of major concern in the 
offshore areas. ‘No language in it. suggests an original 
intention to make it applicable beyond the States, nor does 
anything in its readily available legislative history (1973 
U.S. Code Cong. and Admin. News 1786-1789). Nevertheless, 
because of the authority vested in the Secretary by the 1980 
statute codified at 48 U.S.C. 1469d(c) (see the Prefatory 
Comment following the Table of Contents to this title 16), he 
could extend this program to any of the territories or the 
Trust Territory if he agreed in his discretion to do so, and 
he could modify any of its statutory terms to the extent 
necessary to adapt the program to local needs. 


Conclusion: Because the Secretary of Agriculture has full 


authority to administer this program‘in the territories and 
the Trust Territory, and to adapt its terms to local 
circumstances, no change is required in it to meet the needs 
of the territories or the Trust Territory., 


Federal agency comments: Comments were invited from the Department 


of Agriculture and Justice. All comments received have been 
reflected above. 
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Memorandum No. 16-16 
November 1983 
Revised October 1984 


Subject: The Endangered Species Act of 1973 
Title 16, Chapter 35 (16 U.S.C. 1531-1543) 


Purpose: To provide a means by which endangered species and 
threatened species of fish, wildlife, and plants may be 
conserved, and to provide Federal financial assistance to the 
States, territories, and the Trust Territory to encourage 
their conservation of endangered and threatened species. 


Territorial Li: ion: The Endangered Species Act applies to all 
of the territories and to the Trust Territory, but some of its 
provisions respecting enforcement are incomplete in the case 
of Samoa and the Trust Territory. 


Recommendation: The Act does not now require legislative 
modification with respect to the territories or the Trust 
Territory, except with respect to court jurisdiction in 
American Samoa. 


Discussion: In enacting the Endangered Species Act in 1973, and in 
amending it with some frequency since, the Congress has done 
almost all that it can to ensure that the Act would be 
applicable and enforceable throughout the areas for which the 
Congress can legislate. Not only does it name all of the 
territories and the Trust Territory as "States," i.e., Samoa, 
Guam, the Virgin Islands, and the Trust Territory (16 U.S.C. 
1532(17)), but it several times refers to areas “subject to 
the jurisdiction of the United States" (e.g., 16 U.S.C. 
1532(10), 1538(g), 1539(i)(2)), which is the broadest usual 
term to comprehend all of the U.S. territories, plus island 
possessions that are uninhabited, and the Trust Territory. 
(It is not surprising that the Northern Marianas were not 
expressly referred to in 1973, for they were then a part of 
the Trust Territory--as they will remain as a matter of law 
until trusteeship termination. The separate existence of the 
Commonwealth of the Northern Marianas had not yet developed, 
but the Northern Marianas are nevertheless covered as fully as 
are the territories named, either as part of the Trust 
Territory or by operation of section 502 of the Northern 
Marianas Covenant.) 
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Nor is the application of the Endangered Species Act to them 
academic. The list of endangered or: threatened species of 
fish, wildiife, and plants (50 CFR 17.11) includes some in all 
of the territories and the Trust Territory. Some are included 
in the "historic range" designations of parts of oceans. 
Others are referred to more specifically, e.g., the Palau 
ground dove, the Palau fantail flycatcher, the Palau owl (all 
Palau and the Western Pacific); the Tinian monarch flycatcher 
(the Marianas); La Perouse’s Magapode (Palau and the 
Marianas); the Marianas mallard (Guam and the Northern 
Marianas); the Ponape mountain starling (the Carolines); the 
St. Croix ground lizard (the Virgin Islands); and a multitude 
of turtles in "tropical and temperate seas," which surely 
includes Samoa, although it is not explicitly referred to. 
(The biological names of the above creatures are here 
omitted.) The Act is thus of both theoretical and practical 
application to all of the territories considered herein and to 
the Trust Territory. 


The Act is long and unusually detailed--containing almost an 
infinity of procedural requirements having to do with public 
notice, public participation, the time available for decision- 
making, and the like. No useful purpose would be served by 
summarizing those provisions here. It is perhaps sufficient 
for immediate purposes to observe that the Act fundamentally 
does two things: 


-- It empowers the Secretary of the Interior (and to 
a lesser extent, the Secretary of Commerce) to determine 
whether a species is either endangered or threatened (16 
U.S.C. 1533), and it prohibits the trafficking in those 
species, imposing both civil and criminal penalties for 
violation (16 U.S.C. 1540); and 


-- It authorizes a program of cooperation between the 
Secretary of the Interior and the States (and the territories 
and the Trust Territory), if the State (territory or Trust 
Territory) has "an adequate and active program for the 
conservation of endangered species and threatened species" (16 
U.S.C. 1535 (c)(1)), and if the program also meets a number of 
statutory tests. If it does, and if a cooperative agreement 
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is entered, then the Secretary may provide financial 
assistance for carrying out the program (16 U.S.C. 1535(d)). 
Allocations are to be made in light of, among other things, 
the grantee’s readiness to proceed with a suitable 
conservation program, the number of endangered species 
involved, and the urgency of the program in terms of the 
survival of the species. For the fiscal years 1983 through 
1985, $6 million is authorized for this Federal assistance 
annually (16 U.S.C. 1542(b)). The State (territory or Trust 
Territory) is to contribute at least 25% of the cost of the 
program (reduced to 10% if two or more "States" cooperate). 


According to the Interior Department’s 1979 study on Federal 
grants to the territories and the Trust Territory, none then 
received financial aid under the statute (see CFDA 15.612). 
In 1983 and 1984, however, Guam received $30,000 each year 
under an Endangered Species cooperative agreement. It might 
be noted that for any territory receiving such aid, there 
could be no requirement for territorial matching, such 
matching having been eliminated as to all Interior programs in 
the territories or the Trust Territory by section 601 of 
Public Law 96-205 (see note following 48 U.S.C. 1469a). It is 
probable that, except for the Guam grant referred to, the 
conservation programs in the territories, which are relatively 
new and small, ‘have not yet developed a focus on endangered 
species, and indeed there are relatively few species 
officially determined to be endangered or threatened in any of 
then. 


As indications, however, of the breadth in the application of 
the Act, the term "import" is defined to include the act of 
bringing into "any place subject to the jurisdiction of the 
United States" (16 U.S.C. 1532(10)). It is unlawful "for any 
person subject to the jurisdiction of the United States" to 
"import" an endangered or threatened species (16 U.S.C. 
1538(a) (2)). In addition, it is unlawful "for any person 
subject to the jurisdiction of the United States" to import 
into the United States (including the territories and the 
Trust Territory, 16 U.S.C. 1532(21)) any fish or wildlife, 
except at a port designated by the Secretary of the 
Interior--with exceptions that are important to the 
territories. The exceptions (16 U.S.C. 1538(£)(1)) are: 
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-- shellfish and fishery products that have not been 
determined to be threatened or endangered, and that are 
imported for purposes of consumption, or that were taken 
for recreational purposes. 


The Secretary’s authority to designate ports under 16 U.S.C. 
1538(£)(1) would appear to include ports in the territories. 
(His earlier authority to designate ports, referred to in 16 
U.S.C. 1538(£)(2), also included some of the territories, for 
that authority extended to "ports in the United States" 

(section 4(d), Public Law 91-135, 83 Stat. 275, 277), a term 
defined to include Samoa, the Virgin Islands, and Guam (83 
Stat. 275).) 


The Secretary may grant exceptions to this general 
prohibition on importation of fish and wildlife (16 U.S.C. 
1539). Of possible (but not enormous) interest to the 
territories is a special provision concerning exceptions for 
scrimshaw products (16 U.S.C. 1539(£)); and also a provision 
concerning antique articles (defined to be at least 100 years 
old), but the latter appears to contain a defect (minor, but 
a defect) as to the territories or the Trust Territory: there 
is a procedure for the importation of such antique articles 
involving "the customs officer concerned" (16 U.S.C. 
1539(h){(2)) and “each customs region" (16 U.S.C. 1539(h)(3)), 
but these are terms that have no meaning in the territories. 


Of somewhat larger importance is the difficulty of 
enforcement in both Samoa and the Trust Territory--a problem 
arising in a multitude of Federal laws--because neither area 
has a U.S. district covit, and it is the district courts that 
have jurisdiction of violations of the Endangered Species Act 
(16 U.S.C. 1540). The "district courts" include "the courts 
enumerated in section 460 of Title 28" (16 U.S.C. 1540(c)), 
and that section in turn now refers to "each court created by 
Act of Congress in a territory which is invested with any 
jurisdiction of a district court of the United States .. .. 
The district courts in the Virgin Islands, Guam, and the 

Northern Marianas are comprehended by those words. In an 
unusual provision, the Samoa problem is recognized, for it is 
provided that for purposes of the Act, "American Samoa shall 
be included within the judicial district of the District Court 
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of the United States for the District of Hawaii" (26 U.S.C. 
1540(c)). This provision would be of value, however, only if 
the District Court of Hawaii were to sit in Samoa (which it 
has never done), or if alleged transgressors were to be 
transported from Samoa to Hawaii (which is possible, but 
expensive) . Accused Samoans who might be found in Hawaii 
would, of course, pose no such problem, and that would be true 
as well for accused Micronesians found in Hawaii, Guam, or the 
Northern Marianas. There is no enforcement machinery provided 
for the Trust Territory, but because this Act will not apply 
there when the Compact of Free Association is effective 
(because it will cease under section 171 of the Compact’), 
the problem seems sufficiently transitory to warrant no 
further attention. The enforcement problem in Samoa could be 
corrected by vesting jurisdiction in the High Court of 
American Samoa, if there were to develop a problem of 
sufficient magnitude to warrant it. None is known to exist at 
this time, but it would be well to amend the law before 
difficulties arise. 


The Endangered Species Act is a _ statute of 
substantial importance in all areas to which it applies, but 
there have been no indications of problems arising from it in 
the territories or the Trust Territory. 


Conclusion: The Endangered Species Act, which is applicable 
throughout the territories and the Trust Territory, appears to 
contain no provisions that have given rise to problems in any 
of these areas. The enforcement provisions are not sufficient 
to permit enforcement in the Trust Territory, and as a 
practical matter, probabiy not in Samoa. The defect as to 
Samoa should be corrected. 


Federal agency comments: Comments were invited from the 
Departments of Commerce, Justice, and the Interior. All 
comments received have been reflected above. 


Y under section 161(a)(3) of the Compact, the Endangered 
Species Act will continue to have effect in the Trust Territory in 
connection with activities of the United States, but not as to 
activities of the Micronesians generally or to their governments. 
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Memorandum No. 16-17 
September 1983 


Subject: (a) Rangeland Renewal 

Title 16, Chapter 36 (16 U.S.C. 1600-1687) 
Containing in whole or in part the National 
Forest Management Act of 1976 
Forest and Rangeland Renewable Resources 

Research Act of 1978 

Renewable Resources Extension Act of 1978 
Wood Residue Utilization Act of 1980 


(b) Youth Conservation Corps 
Title 16, Chapter 37 (16 U.S.C. 1701-1706) 


Comment: The four recent statutes that are codified as subchapters 
of Chapter 36 are partly applicable and partly not to the 
territories and the Trust Territory, but the results appear 
appropriate. The Youth Conservation Corps statute applies 
fully to all such areas, but there is currently no program 
being carried out under the statute. 


Discussion: (a) The several recent laws codified under the caption 
Rangelan Renewal (16 U.S.C. 1600-1687) are of uneven 
application to offshore areas. 


Subchapter I, entitled "Planning" (16 U.S.C. 1600- 
1614), and meaning planning by the Secretary of Agriculture 
for the National Forest System, contains most of the National 
Forest Management Act of 1976. Among other things, the 
Secretary of Agriculture is required to perform a renewable 
resource assessment and to prepare a renewable resource 
program with respect to the Forest Service and the National 
Forest System; to develop a management plan for units of the 
Forest System; and to administer the resources of the Forest 
System in a manner consistent with multiple use and sustained 
yield concepts as enunciated in other laws. Because there are 
no national forests in the territories, because’ the 
territories’ limited land areas suggest that there may not 
ever be any, and because Forest Service laws generally do not 
apply to the territories (see Memorandum No. 16-2), it seems 
proper to conclude that the provisions of Subchapter I also do 
not apply to them. There are frequent references to the 
"States" (e.g., 16 U.S.C. 1602, 1605, 1606), but no provision 
defining the term for purposes of this Subchapter. 
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Presumably, therefore, the term means what it says. 
Curiously, 16 U.S.C. 1609 defines the National Forest System 
as consisting of "units of federally owned forest, range, and 
related lands throughout the United States and its 
territories", but this is the only reference to offshore areas 
in a series of laws that are otherwise quite clearly confined 
to the States. The reference may therefore be taken as 
expressing an ideal rather than a current reality-- 
particularly since the very next section, 16 U.S.C. 1610, 
which has Precisely the same statutory genesis, is confined to 
States". 


The next subchapter (16 U.S.C. 1641-1647) contains 
the Forest and Rangeland Renewable Resources Research Act of 
1978, and is applicable to all of the offshore areas: to the 
Virgin Islands, the Northern Marianas, and the Trust Territory 
by name, but otherwise to "the territories and possessions" 
(16 U.S.C. 1645(£)--an unusual definition of "State", but 
surely a broad enough one for anyone’s purposes, and perhaps 
explainable because the pertinent law would have emerged from 
the Agriculture Commiitees, which are not particularly 
knowledgeable about the offshore areas). It is under these 
laws in Subchapter II that the Secretary of Agriculture may 
conduct investigations and experiments, establish experiment 
stations, and make competitive research grants--all of some 
potential value to the territories, and possibly even to the 
Trust Territory during its remaining interval as such. 


Subchapter III, containing the Renewable Resources 
Extension Act of 1978 (16 U.S.C. 1671-1676), concerns 
extension programs and applies less broadly, with only Guam 
and the Virgin Islands being named (16 U.S.C. 1673(e)), but 
probably the Northern Marianas would be covered by operation 
of section 502 of the Northern Marianas Covenant. For its 
execution the program relies heavily upon land grant colleges, 
and the Northern Marianas and Samoa each has one. Should 
Samoan forest land become privately owned (a concept material 
to the extension program concept), Samoa's exclusion should be 
reexamined. 


Finally, subchapter Iv (16 U.S.C. 1681-1687), 
containing the Wood Residue Utilization Act of 1980, concerns 


441 


Memorandum No. 16-17 


learning about "methods that have potential for commercial 
application to increase and improve utilization . . . of wood 
residues resulting from timber harvesting . . ." (16 U.S.C. 
1681). It probably does not apply beyond the States (see 16 
U.S.C. 1686(4)), and given the relative absence of commercial 
timber operations in the territories, there is little reason 
to object to that result. 


(b) The law creating the Youth Conservation Corps 
(16 U.S.C. 1701-1706) applies throughout the territories and 
the Trust Territory. Indeed, in one short statute, this is 
made explicit no less than three times: 16 U.S.C. 1702, 
1704(a), and 1704(b)(1)(A). The statute contemplates both a 
Federal program, employing young people in the parks, national 
forests, and on the public lands, and also a State program of 
development and preservation of non-Federal public lands. The 
authorization for appropriations is of indefinite duration, 
but the program has been wound down in recent years to the 
point where it will not exist in fiscal year 1984. It was 
substantial in terms of numbers of young people affected and 
projects accomplished throughout the territories and the Trust 
Territory. The law is sufficient for that purpose again, 
should the program be revived by further appropriations. 


Conclusion: The several laws concerning rangeland renewal, which 


apply primarily to national forests, do not and need not apply 
to the territories and the Trust Territory. Those pertaining 
to forest ekperiment stations and extension work do apply to 
some or all of the territories, as seems currently 
appropriate. The Youth Conservation Corps Act applies to them 
all, but the program is not now funded for any areas of the 
U.S. 


Federal agency comments: Comments were invited from _ the 


Departments of Agriculture, Justice, and the Interior. All 
comments received have been reflected above. 
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Memorandum No. 16-18 
September 1991 


Subject: The Magnuson Fishery Conservation and Management Act 
Title 16, Chapter 38 (16 U.S.C. 1801-1882) 


Purpose: To recognize the United States’ exclusive fishery 
conservation zone to a distance of 200 nautical miles from the 
U.S. coast; to exercise the United States’ "sovereign rights 
for the purposes of exploring, exploiting, conserving, and 
managing all fish" within that zone (16 U.S.C. 1801(b)); and 
to provide for regional fishery management plans. 


Territorial application: The Magnuson Fishery Conservation and 
Management Act (FCMA) applies fully to American Samoa, Guam, 
the Northern Marianas, the Virgin Islands, and the waters 
surrounding them. It did not apply to the Trust Territory, 
nor does it apply to the Freely Associated States. Its 
application to the Northern Marianas has been in dispute, with 
the Government of the Northern Marianas having contended that 
the statute does not apply there, but a 1983 amendment to the 
Act makes clear the Congress’ intent that the Act apply to the 
Northern Marianas and the waters surrounding it. The matter 
is discussed further below. 


Recommendation: Because the full application of the Magnuson Act 
to the insular areas here involved--the Virgin Islands, Guam, 
Samoa, and the Northern Marianas--is now free from doubt, at 
least in the view of the United States Government, there is no 
need for further legislation to clarify the point. Both Guam 
and the Northern Marianas, however, have made clear their 
aspiration that they be granted greater authority to manage 
and controi fishing in the waters surrounding them, and 
indeed, some political leaders in both areas continue to 
contend that they already have such authority. These 
aspirations have resulted in consultations with Federal 
Executive branch representatives, and it is possible that 
agreement may be reached that will result in due course in 
changes in the Act, or in its administration, to accommodate 
strongly held local views. 
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Discussion: 


Description of the statute: A fundamental purpose of 
the Magnuson Fishery Conservation and Management Act is to 
recognize the exclusive economic zone (the EEZ) created by 
Presidential Proclamation 5030 of March 10, 1983 (16 U.S.C. 
1802(6)), and to provide for the exercise of the United States 
“sovereign rights for the purposes of exploring, exploiting, 
conserving, and managing all fish" within the EEZ (16 U.S.C. 
1801(b)(1), 1811(a)). The EEZ commences at the line 
“coterminous with the seaward boundary of each of the coastal 
states" (16 U.S.C. 1802(6)), usually three geographical miles 
from its' coastline, and extends under Presidential 
Proclamation 5030 to a distance of 200 nautical miles from the 
coastline. 


The term "State" is defined to include American Samoa, the 
Virgin Islands, and Guam by name, and "any other Commonwealth, 
territory, or possession of the United States" (16 U.S.C. 
1802(24)). Each State, as so defined, has fishery 
jurisdiction within its "boundaries" (16 U.S.C. 1856(a)(1)), 
and in fact may regulate fishing vessels in the EEZ and beyond 
if the vessels are reqistered in that State (16 U.S.C. 
i856(a)(3)). "Highly migratory species," defined as tuna, 
have been exempt from regulation, but that exemption will 
cease as of January 1, 1994 (16 U.S.C. 1812). 


Within the 200-mile zone, foreign fishing is barred unless it 
is conducted pursuant to an international agreement and unless 
a permit has been issued for the foreign fishing vessel by the 
Secretary of Commerce. "Reasonable fees" are to be charged 
for foreign fishing permits, the fees to be applied 
"nondiscriminatorily" among the foreign nations, with the 
proceeds deposited in the general fund of the U.S. Treasury 
(16 U.S.C. 1824(b) (10)). As a matter of administrative 
discretion, fees may also be imposed upon fishing vessels of 
the United States (16 U.S.C. 1853(b)(1)), but such fees are to 
be limited to the administrative costs of issuing the permits 
(16 U.S.C. 1854(d)). Such fees may accrue to the "States", if 
they enter an agreement to administer the permit system (16 
U.S.C. 1854(d)). Foreign fishing vessels, for which catch 
allocations are made by the Secretaries of State and Commerce, 
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can collectively take only "that portion of the optimum yield" 
of a particular fishery as "will not be harvested by vessels 
of the United States" (16 U.S.C. 1821(d)). 


Except for vessels fishing until January 1, 1992, for tuna, 
the only vessels that may fish in the 200-mile zone are 
foreign vessels, qualified as described above, and "vessels of 
the United States" (16 U.S.C. 1857(2)). The statute defines 
that phrase to mean a vessel numbéred or documented under 
Federal law (16 U.S.C. 1802(31)), and that in turn means that 
the vessel must usually be U.S.-built and U.S.-owned but the 
vessel need not be U.S.-built if it is employed in fishing in 
the fishery conservation zone of, or in the coastwise trade of 
fishery products between places in Guam, American Samoa, and 
the Northern Mariana Islands (46 U.S.C. 12106(c), 12108(c)). 
(See Memorandum No. 46-1 on vessel documentation and 
numbering. ) 


To achieve the optimum yield, regional fishery management 
plans are to be prepared and monitored by regional fishery 
management councils. Of eight regional councils, two are here 
relevant: the Caribbean Council of seven voting members, for 
the Virgin Islands and Puerto Rico, and the Western Pacific 
council of 13 voting members, for Hawaii, American Samoa, 
Guam, and the Northern Marianas (16 U.S.C. 1852 (a)(4) and 
(8)). In each Council the voting members consist of the 
principal fishery management official of each jurisdiction, 
the regional director of the National Marine Fisheries 
Service, and persons appointed by the Secretary of Commerce 
from lists of names submitted by the Governor of each 
jurisdiction. Nonvoting members consist of representatives of 
the Fish and Wildlife Service, the Coast Guard, the pertinent 
Marine Fisheries Commission, and the Department of State. 


The Regional Councils are required, among other things, to 
prepare the fishery management plans for their respective 
regions, with such plans being applicable to both foreign 
fishing and fishing by vessels of the United States, and to 
comment on applications for foreign fishing permits in their 
regions. 


445 


Memorandum No. 16-18 


The States (defined to include certain territories, as 
described above) are guaranteed the right to regulate fishing 
within their boundaries (which usually means to the three mile 
limit), but if a State takes action to affect adversely the 
carrying out of the fishery management plan and if the fishery 
is located predominantly in the EEZ and beyond, then the 
Secretary of Commerce, after formal adjudication, may take 
over fishery regulation within the State’s boundaries 
(16 U.S.C: 1856(b). The United States has done so only twice, 
each time in relation to the Pacific Northwest. 


Points of particular territorial interest: 


(1) Territorial Jurisdiction: The insular areas, 
possibly excepting the Northern Marianas, havé substantially 
the same jurisdiction as the States in fishery management 
matters. The States derive their jurisdiction from a 
combination of judicial decisions and the 1953 Submerged Lands 
Act (43 U.S.C. 1301, 1312), with the latter establishing the 
"seaward boundary of each original coastal State ...asa 
line three geographical miles distant from its coast line 
- + +." (43 U.S.C. 1312). (Some States, for historic reasons, 
have a seaward boundary beyond three miles.) The 1974 
conveyance of tidelands and submerged lands to Guam, the 
Virgin Islands, and Samoa, to a distance of three miles (48 
U.S.C. 1705), leads to the conclusion that these territories 
have the same jurisdiction over the tidelands and submerged 
lands within their boundaries for FCMA purposes. Puerto Rico 
has similar jurisdiction, but its outer boundary is three 
marine leagues by virtue of a 1980 amendment to 48 U.S.C. 749. 
This provision for Puerto Rico also has its basis in Puerto 
Rico’s special history. 


As to the Northern Marianas, the situation is not entirely 
clear. The Territorial Submerged Lands Act does not apply to 
the Northern Marianas, because section 502(a)(2) of the 
Northern Marianas Covenant, which often serves to extend to 
the Northern Marianas Federal laws applicable to Guam, does so 
only if the law in question is of "general application to the 
several States." The Territorial Submerged Lands Act, of 
course, does not meet that test. The Northern Marianas 
Commission on Federal Laws recommended in its August 1985 


446 


Memorandum No. 16-18 


report that the Territorial Submerged Lands Act be extended to 
the Northern Marianas, with some modifications (Report, pp. 
172-188), noting that in the absence of such action, it might 
reasonably be argued that title to the tidelands and submerged 
lands of the Northern Marianas might vest in the United States 
upon trusteeship termination, under the rationale of United 
States v. California (332 U.S. 19 (1947)). Memorandum No. 
48-4 offers a similar recommendation. There has been no 
definitive ruling since trusteeship termination as to the 
ownership of tidelands and submerged lands surrounding the 
Northern Marianas. 


(2) Trust Territory exclusion: In 1975-76, according 


to Interior Department files, Trust Territory representatives 
sought, successfully, the exclusion of the Trust Territory 
from the FCMA. The House report on the bill that became the 
FCMA is explicit on the matter of the nonapplication of the 
Act to the Trust Territory: 


+ . . since the Trust Territory of the 
Pacific Islands is operated by the 
United States pursuant to the terms of a 
trusteeship agreement with the United 
Nations and is not considered to be a 
possession of the United States, it is 
not included within the coverage of this 
Act. (H. Rept. 94-445, p. 49.) 


As a result, three political entities of the former Trust 
Territory (the Marshalls, the Federated States of Micronesia, 
and Palau--the first two of which are now Freely Associated 
States), have each by local law created fishery economic zones 
in their areas, and all three have, with the consent of the 
U.S. Government, entered into agreements with foreign 
governments under which the entity permits foreign fishing in 
return for royalty payments. Their income from these foreign 
sources has been considerable. In addition, agreements have 
been entered with the American Tuna Boat Association. 


(3) Application of the FCMA to the Northern 
Marianas: In January 1978 the State Department advised U.S. 
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embassies in Japan, South Korea, and Taiwan that the FCMA 
would come into force in the Northern Marianas on January 9, 
1978 (the date on which the Constitution of the Commonwealth 
became effective and the Government of the Commonwealth was 
established); that no fishery surpluses then existed for 
allocation to what would soon be "the fishery conservation 
zone of the Northern Mariana Islands"; and that foreign 
fishing, except for tuna (then exempt from FCMA regulation), 
would be prohibited in the Northern Marianas zone as of 
January 9, 1978. This position was thereafter reflected in 
regulations issued by State and Commerce. 


The Government of the Northern Marianas argued for a contrary 
result, but the U.S. position was that because section 
502(a)(2) of the Covenant provides for the application to the 
Northern Marianas of any Federal law that is both applicable 
to Guam and "of general application to the States," the FCMA, 
which meets both tests, applies to the Northern Marianas. (It 
is also necessary that the law, to be extended in this manner, 
predate the effective date of section 502, but that effective 
date is January 9, 1978, and the FCMA was enacted in 1976, so 
that test also is met.) 


Congress’ action in 1983 to add the Northern Marianas as a 
voting member of the Western Pacific Fishery Management 
Council (16 U.S. 1852(a)(8)) makes clear the application of 
the FCMA to that area. The Northern Marianas has not chosen 
to exercise its right under that section, participating 
instead in Regional Council affairs only through an 
"observer", but the fundamental point of the application of 
the FCMA to the Northern Marianas would seem to be 
unambiguously established. 


(4) Territorial fishery jurisdiction laws: In early 


1980 the Guam Legislature passed and the Governor signed 
legislation providing for a 200-mile limit for Guam. The 
purpose of the legislation, reportedly, was to permit Guam to 
sell fishing rights to foreigners as the Trust Territory 
entities had done. The U.S. Department of Justice took the 
position--informally, but firmly--that the Guam law was 
without effect, the subject matter having been preempted by 
the U.S. in the FCMA. So far as is known, the Government of 
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Guam has made no effort to implement its law, but Guam has 
expressed a continuing interest in obtaining larger authority 
in the EEZ surrounding it. That interest appears in the Guam 
Commonwealth legislation, currently before the Congress and 
currently the subject of long-term discussions between Guam 
and Federal representatives. It is not possible at this 
writing to predict the outcome of those discussions as they 
relate to the EEZ and the FCMA. 


Soon after Guam’s 1980 action, the Northern Marianas took a 
similar step, enacting the Marine Sovereignty Act which also 
established a 200-mile limit. At the request of the State 
Department, the Governor of the Northern Marianas in April 
1981 deferred implementing the act in order to permit Federal 
agencies to develop a mutually acceptable approach to the 
problem. In January 1982 the then new Administration of the 
Northern Marinas announced that it would seek repeal of the 
200-mile law, but the Northern Marianas position on the 
subject has changed often since then. Its Commission on 
Federal Laws recommended in 1985 that the FCMA be amended to 
exclude the Northern Marinas from its coverage and to 
eliminate it as a voting member of the Regional Council (but 
to permit the Governor to designate an official observer) 
(Report, pp. 114-119). 


The FCMA obviously remains a matter of contention in these 
Pacific areas. 


Conclusion: Because the application of the Magnuson Fishery 
Conservation and Management Act to the insular areas is now 
clear as a matter of law, no recommendation is necessary on 
that point. Whether its application should in some manner be 
modified, particularly as to Guam and the Northern Marinas, is 
a subject of continuing consultation with them--and any 
recommendation on that subject here would be premature and 
without value. 


Federal agency comments: Comments were invited in 1982 on a 
predecessor of this memorandum from the Departments of 
Commerce, Justice, State, and Transportation. All comments 
then received were reflected in an early revision. This 1991 
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revision has been reviewed in the Department of Commerce and 
all resulting suggestions are reflected above. 


450 


(b) 


(c) 


(d) 


(e) 


(£) 


(g) 


(h) 


(i) 


(3) 


(k) 


(n) 


Memorandum No. 16-19 
October 1983 
Revised October 1984 


Mining Activity Within National Parks 
Title 16, Chapter 39 (16 U.S.C. 1901-1912) 


Soil and Water Resources Conservation 
Title 16, Chapter 40 (16 U.S.C. 2001-2009) 


Cooperative Forestry Assistance Act of 1978 
Title 16, Chapter 41 (16 U.S.C. 2101-2111) 


Emergency Conservation Program 
Title 16, Chapter 42 (16 U.S.C. 2201-2205) 


Public Transportation Programs for National Park 
System Areas 
Title 16, Chapter 43 (16 U.S.C. 2301-2306) 


Antarctic Conservation 
Title 16, Chapter 44 (16 U.S.C. 2401-2412) 


Urban Park and Recreation Recovery Program 
Title 16, Chapter 45 (16 U.S.C. 2501-2514) 


Public Utility Regulatory Policies 
Title 16, Chapter 46 (16 U.S.C. 2601-2645) 


Small Hydroelectric Power Projects 
Title 16, Chapter 47 (16 U.S.C. 2701-2708) 


National Aquaculture Act of 1980 
Title 16, Chapter 48 (16 U.S.C. 2801-2810) 


Fish and Wildlife Conservation Act of 1980 
Title 16, Chapter 49 (16 U.S.C. 2901-2911 


Chesapeake Bay Research Coordination Act of 1980 
Title 16, Chapter 50 (16 U.S.C. 3001-3007) 


Alaska National Interest Lands Conservation Act 
Title 16, Chapter 51 (16 U.S.C. 3101-3233) 


Salmon and Steelhead Conservation and Enhancement 


Act of 1980 
Title 16, Chapter 52 (16 U.S.C. 3301-3345) 
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(o) Control of Illegally Taken Fish and Wildlife 
Title 16, Chapter 53 (16 U.S.C. 3371-3378) 


(p) Resource Conservation 
Title 16, Chapter 54 (16 U.S.C. 3401-3473) 


(q) Coastal Barrier Resources Act 
Title 16, Chapter 55 (16 U.S.C. 3501-3510) 


(x) Atlantic Salmon Convention Act of 1982 
Title 16, Chapter 56 (16 U.S.C. 3601-3608) 


Comment: The statutes considered herein are of uneven application 
to the territories and the Trust Territory. Some are 
applicable to them and some are not, but none presents any 
problem of consequence and none requires legislative 


modification. 
Discussion: (a) Chapter 39 contains a 1976 statute concerning 
ng Activi ithi: ional xk_Ar (16 U.S.C. 1901- 


1912), which is designed to control mining in those areas in 
order to minimize environmental damage or damage to "other 
resource values" (16 U.S.C. 1901). No conventional mining 
occurs in the territories; the Virgin Islands and Guam alone 
have national parks within their borders; and there are few 
other protected natural or historic sites in the territories 
(16 U.S.C. 1908). But this 1976 law has no effect in the 
territories, because its purpose is to regulate mining in 
parks when the mining results from claims under the Mining Law 
of 1872. That 1872 law is without effect in the territories 
since it applies to public lands of the United States (30 
U.S.C. 22 et seq.), of which there are none in the current 
territories. 


(b) Chapter 40 on Soil and Water R rch Conservation 
(16 U.S.C. 2001-2009), charges the Secretary of Agriculture 
and the Soil Conservation Service with a program of research, 
cooperation with the States, and reporting on this subject. 
The statute contains numerous references to the States, but 
nothing else to indicate its application. Because it is of 
relatively recent origin (1977), it can be supposed that the 
exclusion of offshore areas was intentional; but because the 
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program terminates in its entirety in 1984 (16 U.S.C. 2009), 
it appears to be unnecessary to consider whether that 
exclusion was wise. Pursuant to 48 U.S.C. 1469d(c)), however 
(see the Prefatory Comment following the Table of Contents to 
this Title 16), this law could be extended to the territories 
administratively, if the Secretary of Agriculture were to 
choose to do so. 


(c) Chapter 41 contains the Cooperative Forestry 
Assi nce A £1978 (16 U.S.C. 2101-2111), which authorizes 
the Secretary of Agriculture to engage in an extensive 
financial assistance program with respect to non-Federal 
forest lands, largely by means of cooperation with the 
"States". The purposes of the program are to advance forest 
resources management, encourage timber production, prevent and 
control insects, prevent and control forest fires, and improve 
and maintain fish and wildlife habitat, among other things (16 
U.S.C. 2102(b)). This Chapter applies fully to all the 
territories and the Trust Territory (16 U.S.C. 2109(d)(1)). 
Because all of them have forests, this is appropriate, and 
indeed, Interior’s grants study for fiscal year 1979 shows the 
Virgin Islands and Guam participating. (Oddly, the early 
pages of the Federal Catalog of Domestic Assistance for fiscal 
year 1983 state that the territories are not eligible for the 
program, which is FCDA 10.664, but this is clearly in error.) 
Most of the assistance provided comes in the form of project 
grants--harder for the territories to achieve, but calculated 
to eliminate or at least reduce the receipt of Federal money 
in the territories for inappropriate or unwise purposes. One 
formula provision does apply (16 U.S.C. 2108(f)), but if that 
were to have the effect of requiring a level of Federal 
funding in a territory that is higher than good sense 
warrants, the Secretary of Agriculture could exercise his 
special territorial authority (48 U.S.C. 1469d(c)) to waive or 
modify the statutory requirement. That special authority was 
almost certainly enacted to expand the flow of Federal 
assistance to the territories, not to reduce it. (The 
legislative ‘history is too skimpy to permit one to be 
dogmatic in that conclusion, but contemporaneous observers are 


Y the legislative history of the provisions codified at 48 


U.S.C. 1469d(c) is discussed in a Prefatory Comment to Title 16, 
immediately following the Table of Contents. 
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confident that that was the intent.) But there is nothing in 
the language of that law, nor in any other source, to restrict 
the Secretary’s use of it for purposes of expansion only. 
That is, the Secretary of Agriculture could, administratively, 
reduce the flow of Federal aid to a territory by waiving or 
modifying “any statutory requirements relating to the 
provision of assistance . . . when he deems it necessary in 
order to adapt the programs to the needs of the respective 
territory . .. ". Accordingly, a financial formula under a 
Department of Agriculture grant program need not be 
legislatively changed, if it results in undue Federal aid to 
a territory, because it can be administratively changed 
instead--and at a lesser cost in labor. 


({d) The Emergency Conservation Program provided for in 
Chapter 42 (16 U.S.C. 2201-2205) provides project grants to 
farmers for projects involving wind erosion control, water 
conservation, and soil erosion prevention. No language 
suggests geographical application, but the 1983 Catalog of 
Federal Domestic Assistance first says that the territories 
are not eligible for the program (CFDA No. 10.054, p. AEI-1), 
and then that the Virgin Islands (with Puerto Rico) is 
eligible (p. 5). The Agriculture Department’s report to 
Interior for Interior’s 1979 grants study is consistent, 
showing the Virgin Islands alone as being eligible, and 
showing that it did participate. Nothing appears in the 
statute, however, to support so limited an application, and in 
any event the law codified at 48 U.S.C 1469d(c) would permit 
the Secretary of Agriculture to extend the program to any of 
the territories and the Trust Territory, should he be 
persuaded that there is justification for doing so. 


(e) Public Transportation Programs for National Park 
Service Areas (16 U.S.C. 2301-2306) are not of great current 
interest, the authorization having expired (16 U.S.C. 2306); 
and further it does not seem likely that the program responded 
to a need in any of the territories: among other things, it 
is to relieve traffic congestion and environmental damage in 
the national parks by having the Department of the Interior 
provide transportation services. Neither the Virgin Islands 
nor the Guam park seems a likely candidate. Nevertheless, 
while internal references to the "States" (16 U.S.C. 
2302(b)(4), (£)) give pause, it seems probable that the 
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Congress intended this law to be coextensive with the National 
Park System. The territories would thus, if the facts were to 
warrant, probably be eligible for the program. 


(£) Surprisingly, provisions on Antarctic Conservation 
(16 U.S.C. 2401-2412), are not wholly irrelevant to the 
territories and the Trust Territory. The statute is designed 
to implement a 1959 treaty whose purpose is to conserve and 
protect the flora and fauna of Antarctica. The "United 
States" is often used in a geographical sense, as, for example 
in connection with the prohibition of the importation into the 
U.S. of certain birds, mammals, and plants from Antarctica (16 
U.S.C. 2403(a)). Owing to the definition of "United States" 
to include all of the current territories and the Trust 
Territory (16 U.S.C. 2402 (15)), that prohibition, among 
others, extends to all of them, as well. The result does not 
seem inappropriate. 


(g) The Urban Park and Recreation Recovery Act of 1978 
(16 U.S.C. 2501-2514), is not now funded, but because the law 
remains in effect (with the authorization for appropriations 
expiring at the end of fiscal year 1983), it requires at least 
brief consideration. (It was 15.417 in the Catalog of Federal 
Domestic Assistance, but it appears there no longer.) The Act 
provides for financial assistance to “economically hard- 
pressed communities" (16 U.S.C. 2502) in the form of project 
grants, with substantial discretion granted to the Secretary 
of the Interior, for the rehabilitation of recreation areas 
and facilities and for the development of improved recreation 
programs. The Federal contribution was usually to be 70% of 
the project cost (16 U.S.C. 2505(a)), with a possible increase 
to 85% (16 U.S.C. 2507). But it might be noted that in the 
case of the "insular areas", defined to include American 
Samoa, Guam, the Virgin Islands, and the Northern Marianas (16 
U.S.C. 2503(4)), the Secretary of the Interior would have been 
required (after March 1980), and is still required, to waive 
all matching by these jurisdiction (48 U.S.C. 1469a(d), as 


455 


Memorandum No. 16-19 


amended by section 601 of Public Law 96-205, referred to in 
the note following 48 U.S.C.A. 1469a) .2/ 


(h) Chapter 46, entitled Pybli ili 

Policies (16 U.S.C. 2601-2645), contains a portion of the 
Public Utility Regulatory Policies Act of 1978. This is the 
portion that is designed to encourage the conservation of 
electric energy by attempting "to move the Nation’s electric 
utilities toward pricing policies which price electricity at 
the true cost of providing service to each class of electric 
consumers" (1978 U.S. Code Cong. and Admin. News 7679). It 
does this, in turn, by establishing national minimum retail 
electric design standards (16 U.S.C. 2621(d)), and by 
requiring that State regulatory commissions (with respect to 
the electric utilities that they regulate) and nonregulated 
electric utilities adopt such standards or make known why they 
are not doing so (16 U.S.C. 2621(a)-(c)). 


The law applies only to the States, the District, and Puerto 
Rico (16 U.S.C. 2602(17)). So far as electric rate making in 
the territories is concerned, 


-- in American Samoa and the Northern Marianas, there 
is not now in either area a territorial regulatory authority, 
or a public utility commission, or any similar agency. 
Electric power is generated, distributed, and sold by each 
Government, and rates are established by the Government 
without oversight or approval from any expert agency within 
the territorial government; 


2% It is important that the note be that which appears in the 
edition of the United States Code annotated for use in 1983, not in 
Supplement V (1981) to the 1976 edition of the U.S. Code, or its 
predecessors. The 1981 and earlier note was the subject of 
extended and somewhat acrimonious correspondence between the 
Department of the Interior and the West Publishing Company. That 
correspondence resulted in the 1982 note, which satisfied the 
Interior Department and, in its judgment, correctly represented the 
state of the law. The earlier note had done neither. 
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-- in the Virgin Islands, electric power is generated 
and sold by the Virgin Islands Water and Power Authority, 
which is an agency of the Government of the Virgin Islands, 
but the rates it sets are subject to review and approval by 
the Virgin Islands Public Services Commission (Title 30, 
Virgin Islands Code); 


-- in Guam, electric power is generated and scid by 
the Guam Power Authority, which is an agency of the Government 
of Guam, and the Guam Power Authority establishes power rates 
without review by any expert agency of the Government of Guam.2 


3/ Recent legislation and litigation in Guam make clear the 
extent to which power rates are politically controversial there. 
Guam’s Public Law 17-10 became effective on June 14, 1983, when the 
Guam Legislature overrode the Governor's veto of Bill No. 41 of the 
Seventeenth Guam Legislature. Among other things, Public Law 17-10 
provides that the Board of the Guam Power Authority has full power 
to establish and modify rates and charges for electric service, but 
it requires that within five days of the Board’s approval of a rate 
schedule, the Board must file that schedule with the Governor and 
the Legislature. A rate schedule cannot go into effect without the 
approval of both the Governor and the Legislature. Ninety-one days 
after the schedule is filed, inaction by the Legislature is deemed 
to be disapproval. Public Law 17-10 also reduced Guam power rates 
to those in effect on February 1, 1983. 


In late June 1983, the Governor of Guam brought an action in 
the Supe-ior Court of Guam against the Guam power Authority, 
seeking to enjoin the Power Authority from reducing power rates in 
effect on June 17, 1983 (Territor £ x rel. Richar 
Opper, Attorney General of Guam v. Guam Power Authori nd_Don 
Parkinson, Intervenor, Civil Action No. 456-83). The Government of 
Guam alleged, among other things, that the law was objectionable 
under the Federal Constitution because it impaired an obligation of 
contract, the contract being the agreement under which the Guam 
Power Authority had obtained a loan from the Federal Financing Bank 
in 1976, and in doing so had agreed to charge rates calculated to 
result in repayment. The court pointed to provisions of Public Law 
17-10 that require particular rate changes--e.g., a 180-day 
temporary surcharge of up to 24% of the non-fuel portion of the 

(continued...) 
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Electric rates in the territories have, most of the time for 
several decades, been viewed by outside observers as 
unreasonably low. In terms of reflecting the costs to the 
territorial governments of providing the electrical service, 
that view is almost certainly justified. But the rates have 
persisted for several reasons, including the low-income status 
of large numbers of the territories’ electric rate-payers; a 
desire on the part of all of the territorial governments to 
encourage business enterprises and other economic activities, 
a major cost of which is almost always electric power; and an 
unwillingness by the territories’ decisions-makers, many of 
whom are popularly elected, to further "tax" the electorate. 


If the territories and their rate makers were required to 
defer to the electric rate design standards that are 
enunciated in these provisions of the Public Utility 
Regulatory Policies Act of 1978, that is, if this Chapter 46 
were to be made applicable to them, the problem of 
unreasonably low rates would cease to exist. But the matter 


¥(.. continued) 
Power charge on governmental accounts, 18% on commercial accounts, 
and 15% on other accounts--and concluded that the Guam Power 
Authority thus had "the means to fulfill its obligations" to the 
Federal Financing Bank, and accordingly that there was no 
impairment of contract. The Government's request for an injunction 
was denied, with the Court stating that the key sections of Public 
Law 17-10 were "organic". More particularly, the court stated that 


+ +. in lowering its rates pursuant to Section 
21503.2 [the section of Public Law 17-10 that required 
the roll-back to February’s rates], GPA [the Guam Power 
authority] is not performing an illegal act. Section 
21503.2 was enacted into law and has not in this 
particular instance been found inorganic. GPA may and 
must lower their rates in accordance with this law. 


The meaning of the adjectives is not clear, but in context it seems 
that "inorganic" is synonymous with "objectionable", "organic" with 
“unobjectionable". In any event, this particular Guam law 
represents unusually political rate-making. 


458 


at 


Memorandum No. 16-19 


is not that simple. The absence of regulatory authorities in 
Samoa and the Northern Marianas (and the Trust Territory in 
general) means that the enforcement method employed by the 
statute simply doesn’t exist in those areas. There may be a 
question whether there is sufficient expertise on this highly 
complex subject to permit compliance in the insular areas. 
But there can be no question that none of the territories 
would welcome application of these provisions. They would 
gain no direct benefits. They would almost certainly 
experience power rate increases. And they could be expected 
strongly to object to this kind of Federal interference, 
particularly in areas where they have to date been autonomous. 
In sum, while benefits might result if the territories 
embraced stricter standards for electric rate-making, the 
means to this end afforded by Chapter 46 of Title 16 are 
likely to be unworkable or politically unacceptable or both. 
The law ought, therefore, to continue to be inapplicable to 
the territories. 


(i) The statutory provisions concerning Small 
Hydroelectric Power Projects (16 U.S.C. 2701-2708) are also 
derived from the Public Utility Regulatory Policy Act of 1978. 
They have two purposes: The Federal Energy Regulatory 
Commission is required to establish an expedited procedure for 
the licensing of "small hydroelectric projects in connection 
with existing dams" (16 U.S.C. 2705); and the Secretary of 
Energy is authorized to make loans for feasibility studies and 
construction costs for such projects (16 U.S.C. 2702 and 2703) 
--but the authorization for the loans has expired. The basic 
statute does not apply to the territories, but it probably 
need not. Although nothing in Chapter 47 expressly or 
directly excludes the territories, other evidence suggests 
that Congress did not mean to include them: To the extent 
that it deals with an expedited licensing procedure, the 
chapter is supplementary to the Federal Power Act, which is of 
uncertain application to the territories (see Memorandum No. 
16-7); some of the definitions for Chapter 47 are derived from 
the Federal Power Act (e.g., 16 U.S.C. 2708(a)(7) and (8)); 
and while "State" is not defined in Chapter 47 (and it hardly 
needs to be, for the term is used once only, and then not in 
a geographical sense), the Chapter 46 definition, which 
excludes the territories (16 U.S.C. 2602(15)) carries over, 
and at least implies a Congressional intent. But it probably 
does not matter. An "existing dam" for purposes of this law 
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is one completed prior to April 20, 1977, and while some few 
may exist (principally in the Pacific, as left-overs from the 
Japanese), it appears that Ponape may present the only 
promising hydroelectric site, and a project there is dealt 
with in other, special legislation (section 101, Public Law 
96-205; section 2, Public Law 98-213). 


(3) The National Aquaculture Act of 1980 (16 U.S.C. 
2801-2810) establishes as a matter of national policy the need 
to encourage aquaculture in the "United States", and defines 
that term as broadly as possible to include all of the 
territories by name, the Northern Marianas and the Trust 
Territory by name, and "any other territory or possession" (16 
U.S.C. 2802(8))--all in clear recognition that the territories 
and the Trust Territory present a fertile field. The 
Secretaries of Agriculture, Commerce, and the Interior are 
charged with establishing an Aquaculture Development Plan, and 
certain of their actions to implement it are defined. The 
Federal role is predominant, although cooperation with State 
and territorial agencies is required (16 U.S.C. 2804(a)). 


(k) The Fish and Wildlife Conservation Act of 1980 (16 
U.S.C. 2901-2911) provides Federal financial and technical 
assistance to the States and territories for the preparation 
and implementation of plans for the conservation of "nongame" 
fish and wildlife. "Nongame" fish and wildlife are in most 
instances those that "are not ordinarily taken for sport, fur, 
or food" (16 U.S.C. 2902(6)). All of the territories and the 
Trust Territory are fully covered and are listed by name (16 
U.S.C. 2902(8)). The terms under which Federal financial 
assistance may be obtained do not appear unduly onerous or 
otherwise inappropriate to the territories or the Trust 
Territory (16 U.S.C. 2903, 2905-2906) --although the 
requirement for three-year reviews might pose a problem for 
the Trust Territory, in light of the uncertain timing of its 
future political status. Appropriations are authorized 
through fiscal year 1984, and of the annual appropriation, 1/6 
of 1% is to go to Samoa, Guam, the Virgin Islands, the 
Northern Marianas, and the Trust Territory, considered 
collectively (16 U.S.C. 2907(b)(2)(B)). On the basis of 
relative (human) populations that amount is approximately 
correct. That is, 400,000 is about 1/6 of 1% of 230 million. 
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(1) The Chesapeake Bay Research Coordination Act of 
1980 (16 U.S.C. 3001-3007) is of direct concern to the 
Chesapeake Bay area only, and therefore requires no further 
attention here. 


(m) The Alaska National Interest Lands Conservation 
Act (16 U.S.C. 3101-3233) is of direct concern to Alaska only, 
and therefore requires no further attention here. 


(n) The Salmon and Steelhead Conservation and 
Enhancement Act of 1980 ( 16 U.S.C. 3301-3345) is of concern 
principally to the Pacific Northwest, and involves fish 
(salmon and steelhead) that do not inhabit the waters 
surrounding the territories. 


(o) Chapter 53, entitled Control of Illegally Taken 
Fish and Wildlife (16 U.S.C. 3371-3378), contains part of the 
Lacey Act Amendments of 1981. The purpose of these provisions 
is to make unlawful the importation into the United States 
(defined to include "any place subject to the jurisdiction of 
the United States" (16 U.S.C. 3371(b)), and thus comprehending 
all of the territories and the Trust Territory) of any fish or 
wildlize in violation of any U.S. law, treaty, or regulation. 
Exportation, transportation, and other dealing in such fish 
and wildlife is also prohibited, as are the same transactions 
when they violate foreign law or "State" law, or when they 
involve wild plants in violation of "State" law (16 U.S.C. 
3372). The term "State" is broadly defined to include by name 
all of the current territories, plus "any other territory, 
commonwealth, or possession of the United States" (16 U.S.C. 
3371(h)). The fact that the Trust Territory is not mentioned 
in that definition can probably be overlooked, on the ground 
that the problem is transitory. The major effect of the 
exclusion is that violation of Trust Territory laws protecting 
fish, wildlife, and plants are not, in effect, violations of 
Federal law for purposes of this statute. In fact the usual 
Federal enforcement personnel are absent from the territories 
(except for Guam and the Northern Marianas, where the expenses 
of one Federal wildlife enforcement officer are shared by the 
Departments of the Interior and Commerce), so their situation 
would not differ factually from that of the Trust Territory. 
The Secretaries of Agriculture, Commerce, Interior, 
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Transportation, and Treasury all have some responsibilities 
under these laws--but none has in any of the territories the 
kinds of officers usually charged with enforcement of this 
Chapter. In any event, the statute itself does not appear to 
contain any defects as to the territories that require 
correction, possibly excepting 16 U.S.C. 3375(c) which places 
jurisdiction in the district courts of the United States, and 
which thereby excludes Samoa, which has none. The problem, 
however, is clearly of academic interest only at this time, 
inasmuch as there is no enforcement activity in Samoa under 
this Chapter that could give rise to court action. 


(p) The Resource Conservation programs provided for by 
Chapter 54, enacted in 1981 (16 U.S.C. 3401-3473), do not in 
all particulars apply expressly to the territories or the 
Trust Territory, but it will be remembered that the broad 
authority granted to the Secretary of Agriculture in 1980 to 
extend to any of those areas any Agriculture Department 
program, waiving or modifying statutory requirements as 
necessary (48 U.S.C. 1469d(c), see Prefatory Comment 
following the Table of Contents to this Title 16) would permit 
application of the program on appropriate terms to the areas 
in question, without further legislation. It seems probable, 
however, that the bulk of this Chapter is directed at problems 
of a scope that do not exist in the territories. The 
fundamental purpose of these laws is the promotion of soil and 
water conservation. To achieve this goal, the Secretary of 
Agriculture is authorized to provide technical and financial 
assistance on a contract basis to the owners and operators, or 
groups of owners and operators, of farms and ranches (16 
U.S.C. 3412)--but only if they are in areas designated by the 
Secretary as having "severe and chronic erosion-related or 
water management-related problems". The territories are not 
referred to'in connection with the foregoing part of the law, 
and this may be because farming in the territories is on too 
small a scale, and their erosion problems too modest, to 
warrant assistance under this kind of program. All of the 
foregoing applies as well to the program of grants for soil 
and water conservation (16 U.S.C. 3431-3436). Nevertheless, 
the territories and the Trust Territory are comprehended by 
yet another program here established, one enacted "to 
encourage and improve the capability of State and local units 
of government . . . to plan, develop, and carry out programs 
for resource conservation and development" (16 U.S.C. 3451). 
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The territories and the Trust Territory are "States" for 
purposes of this program. Technical and financial assistance 
is available to governmental applicants, for the 
implementation of programs prepared by them and approved by 
the Secretary of Agriculture, with the financial assistance 
taking the form of "cost-sharing arrangements . . . through 
Federal contracts, grants, or loans" (16 U.S.C. 3452(4)). The 
territories qualify, but the statute is not directed at 
problems of great consequence to them. 


(q) The Coastal Barrier Resources Act (16 U.S.C. 3501- 
3510), is directed solely at the coastal barriers along the 
Atlantic and Gulf coasts, and therefore requires no further 
attention here. 


(r) Because the Atlantic Salmon Convention Act of 1982 
(16 U.S.C. 3601-3608) concerns only salmon in the North 
Atlantic, it requires no further attention here. 


Conclusion: None of the statutes discussed herein requires 


modification to accommodate the territories or the Trust 
Territory. 


Federal agency comments: Comments on this memorandum were invited 


from the Departments of Agriculture and the Interior and from 
the Federal Energy Regulatory Commission. All comments 
received have been reflected above. 
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